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SUMVARY: Thi s docunent contains proposed rules inplenenting the
portions of section 883(a) and (c) of the Internal Revenue Code
(Code) that relate to inconme derived by foreign corporations from
the international operation of a ship or ships or aircraft. The
proposed rul es reflect changes made by the Tax Reform Act of 1986
and subsequent |egislative anendnents. The proposed rules
provide, in general, that a foreign corporation organized in a
qualified foreign country and engaged in the international
operation of ships or aircraft shall exclude qualified incone
fromgross incone for purposes of United States Federal incone
taxation, provided that the corporation can satisfy certain
ownershi p and rel ated docunentation requirenents. The proposed
rul es explain when a foreign country is a qualified foreign

country and what inconme is considered to be qualified incone.



The proposed rul es specify how a foreign corporation may satisfy
the ownership and rel ated docunentation requirenments. 1In

addi tion, the proposed rules describe the information that the
foreign corporation nmust include on its United States incone tax
return in order to claiman exenption. This docunent provides
notice of a public hearing on these proposed rules.

DATES: Witten comments nust be received by May 8, 2000.

Requests to speak and outlines of topics to be discussed at the
public hearing schedul ed for Thursday, April 27, 2000, at 10 a.m
nmust be received by Wednesday, April 5, 2000.

ADDRESSES: Send subm ssions to: CC DOM CORP: R ( REG 208280- 86),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions may be hand delivered
Monday through Friday between the hours of 8 a.m and 5 p.m to:
CC. DOM CORP: R ( REG 208280-86), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW, Washington, DC.

Al ternatively, taxpayers may submt comments electronically via
the Internet by selecting the "Tax Regs" option on the I RS Hone
Page, or by submtting coments directly to the IRS Internet site
at http://ww. irs.ustreas.gov/tax_regs/regslist.htm . The public
hearing will be held in room 2615, Internal Revenue Buil di ng,
1111 Constitution Avenue, NW, Washi ngton, DC.

FOR FURTHER | NFORMATI ON CONTACT: Concerning the proposed rules,
Patricia A Bray, (202) 622-3880; concerning subm ssions, the
hearing, and/or to be placed on the building access list to

attend the hearing, Guy Traynor, (202) 622-7180 (not toll-free



nunbers) .
SUPPLEMENTARY | NFORMATI ON:
Paper wor k Reducti on Act

The collection of information contained in this notice of
proposed rul emaki ng has been submtted to the Ofice of
Managenent and Budget for review in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507(d)). Comments on the
collection of information should be sent to the Ofice of
Managenent and Budget, Attn: Desk O ficer for the Departnent of
the Treasury, Ofice of Information and Regul atory Affairs,

Washi ngton, DC 20503, with copies to the IRS, Attn: IRS Reports
Cl earance O ficer, OP:FS:FP, Washi ngton, DC 20224. Comrents on
the collection of information should be received by April 10,
2000. Comments are specifically requested concerning:

Whet her the proposed collection of information i s necessary
for the proper performance of the functions of the |Internal
Revenue Service, including whether the information will have
practical utility;

The accuracy of the estimted burden associated with the
proposed col l ection of information (see bel ow);

How the quality, utility and clarity of the information to
be coll ected may be enhanced,

How t he burden of conplying with the proposed collection of
I nformati on may be m nim zed, including through the application
of automated collection techniques or other forns of information

t echnol ogy; and



Estimates of capital or start-up costs and costs of
operation, mai ntenance, and purchase of services to provide
I nformati on.

The collection of information in this proposed regulation is
in §81.883-1, 1.883-2, 1.883-3, 1.883-4, and 1.883-5. The
information required in these sections will enable a foreign
corporation to determine if it is eligible to exclude its incone
fromthe international operation of a ship or ships or aircraft
fromgross incone on its U S Federal inconme tax return. The
information required in these sections will also enable the IRS
to nmonitor conpliance with the provisions of the proposed
regul ations with respect to the stock ownership requirenments of
81.883-1(c)(2), and to nmake a prelimnary determ nation of
whet her the foreign corporation is eligible to claimsuch an
exenption and is accurately reporting income as required under
section 6012.

The collection of informati on and responses to these
collections of information are mandatory. The |ikely respondents
are foreign corporations engaged in the international operation
of a ship or ships or aircraft that wish to claiman exenption
fromU. S. tax under section 883, and certain of their
shar ehol ders owning (directly or indirectly) a mgjority of the
val ue of the shares of such corporations.

Estimated total annual reporting/recordkeeping burden on

corporations: 1,400 hours.

The estimated annual burden per respondent varies from 30 m nutes
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to eight hours, depending on the circunstances of the foreign
corporation, with an estimated average of one hour.

Esti mat ed nunber of respondents: 1, 400.

Estimat ed annual frequency of responses: Once.

Estimated total annual reporting burden on

shar ehol ders: 22,500 hours.

The estimated annual burden per respondent varies from 15 m nutes
to eight hours, depending on the circunstances of the sharehol der
or internediary, with an estinmated average of 90 m nutes.

Estimat ed nunber of respondents: 15, 000.

Estimat ed annual frequency of responses: Once.

An agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless the
collection of information displays a valid control nunber
assigned by the Ofice of Managenent and Budget.

Books or records relating to a collection of information
must be retained as long as their contents nmay becone material in
the adm nistration of any internal revenue law. Cenerally, tax
returns and tax return information are confidential, as required
by 26 U.S.C. 6103.

Backgr ound

Section 883 provides an exenption from gross incone for
earnings of a foreign corporation derived fromthe internationa
operation of a ship or ships or aircraft (hereinafter ships or
aircraft) if an equival ent exenption fromtax is granted by the

applicable foreign country to corporations organized in the



United States. Section 883 has generally been referred to as the
reci procal exenption provision. Before 1986, section 883
elimnated U. S. tax on earnings fromthe operation of ships or
aircraft derived by foreign persons, including U S.-controlled
forei gn corporations, based on whether the country of
docunentation of the ship or registry of the aircraft provided an
exenption to U S. persons. Section 883 did not require a foreign
transportation conpany to be organized or resident in the country
of registration or docunentation. Many countries offered various
I ncentives, including no taxation, to non-resident shipping
conpani es that registered ships in that jurisdiction (referred to
as flaggi ng-out or docunenting ships under flags of convenience).
Thus, foreign corporations that docunented their ships in such
flag of conveni ence countries could claima reciprocal exenption
fromU. S. incone tax.

Congress concluded in 1986 that the reciprocal exenption
provi sions were not neeting their original goal of reserving the
right to tax transportation incone to the country of residence of
the taxpayer (and therefore to elimnate double taxation). In
cases where residents of a country with which the United States
m ght desire a reciprocal exenption used vessels or aircraft
docunented or registered under another flag, the unilateral U S
concessi on provided under prior law left the country of residence
little incentive to exenpt U.S. shippers. Congress was concerned
that U. S.-based transportation conpanies were at a conpetitive

di sadvant age because U.S. conpani es renai ned potentially subject



to tax by the countries in which their foreign conpetitors were
organi zed and resident.

Congress anended the reciprocal exenption provisions of
section 883 to rectify this situation. Tax Reform Act of 1986,
section 1212, Public Law 99-514, ((1986-3 C.B. 1) (the 1986
Act)), as anended by the Technical and M scel |l aneous Revenue Act
of 1988 (TAMRA), Public Law 100-647 (1988-3 C.B. 1), and by the
Omi bus Budget Reconciliation Act of 1989, Public Law 101-239
(1990-1 C. B. 210), (the 1986 Act, as anended). It is now
i rrel evant under section 883 where a ship is docunented or an
aircraft is registered. Instead, section 883 provides that a
foreign corporation may qualify for the reciprocal exenption only
if it is organized in a foreign country that grants corporations
organi zed in the United States an equi val ent exenption with
respect to income derived fromthe international operation of
ships or aircraft. |In addition, nore than 50 percent of the
val ue of the stock of the foreign corporation nust be owned by
i ndi vidual s who are residents of a foreign country that grants
corporations organized in the United States an equi val ent
exenption. The 50 percent ownership requirenment generally does
not apply if the corporation is either a qualifying controlled
foreign corporation (CFC) or if its stock is primarily and
regularly traded on an established securities market in a
qualified foreign country or the United States.

Since 1986, the United States and nore than 30 foreign

countries have entered into reciprocal exenption agreenents



I ncorporating the statutory anendnents of section 883. 1In
addition, nore than 60 countries now provide an equival ent
exenption through donmestic [ aw or an incone tax convention. The
current regul ations under 81.883-1, however, have not been
anended to reflect the statutory changes enacted since 1986.
Thi s docunent proposes updated rules reflecting the statutory
changes.

Expl anati on of Provisions

General Rul e

Section 1.883-1(a) provides the general rule. A foreign
corporation engaged in the international operation of a ship or
aircraft shall exclude fromits gross inconme for U S. Federa
I ncome tax purposes any inconme it derives fromthe international
operation of ships or aircraft if such incone is qualified incone
under paragraph (b) and if the corporation is a qualified foreign
corporation under paragraph (c).

Section 1.883-1(b) provides that qualified incone is incone
that is properly includible in an inconme category described in
paragraph (h)(2) of this section and that is the subject of an
equi val ent exenption granted by the foreign country in which the
foreign corporation seeking qualified foreign corporation status
I S organi zed.

Section 1.883-1(c)(1) describes the general requirenents
that a foreign corporation nust satisfy to be considered a
qualified foreign corporation. A qualified foreign corporation

Is a corporation, as defined in 88301.7701-2(b) and 301.7701- 3,



that is engaged in the international operation of ships or
aircraft and that is organized in a qualified foreign country. A
qualified foreign corporation nust also satisfy one of the three
stock ownership tests described in paragraph (c)(2) of this
section as well as the substantiation and reporting requirenents
described in paragraph (c)(3) of this section.

Par agraph (c)(2) describes the three stock ownership tests.
CGenerally, a foreign corporation nust be able to denonstrate and
docunent that nore than fifty percent of the value of its stock
I's owned by qualified sharehol ders, as determ ned under 81.883-4
(qualified sharehol der stock ownership test). However, a foreign
corporation wll not be required to denonstrate that it satisfies
the qualified sharehol der stock ownership test if it can
denonstrate either that its stock is primarily and regularly
traded on an established securities market in a qualified foreign
country or in the United States, as determ ned under 81.883-2
(publicly-traded test), or that it is a qualifying controlled
foreign corporation as determ ned under 81.883-3 (CFC test).

To satisfy the substantiation and reporting requirenments
described in paragraph (c)(3) of this section, a foreign
corporation nust include the information set out in that
paragraph in its Form 1120F, “U. S. Incone Tax Return of a Foreign
Corporation,” in such formand manner as the Form 1120F and its
acconpanyi ng instructions prescribe. The information to be
submtted with the return includes information set out in

881.883-2(f), 1.883-3(d) and 1.883-4(e), as applicable, relating



to informati on denonstrating that the foreign corporation
satisfies one of the three stock ownership tests. Section 1.883-
5(c) provides a transition rule that will require such
information to be included in a statenent attached to the return
until the Form 1120F and its instructions are anmended to conform
to final regulations under this section.

Par agraph (c)(3)(ii) provides that if the Conm ssi oner
requests in witing that the foreign corporation substantiate
representati ons made under paragraph (c)(3)(i) of this section,
or under 81.883-2(f), 1.882-3(d) or 1.883-4(e), the foreign
corporation nust provide the supporting docunentation or
substantiation within 60 days followng the witten request. |If
the foreign corporation does not provide all of the information
requested within the 60 day period but denonstrates that the
failure was due to reasonable cause and not willful neglect, the
Comm ssioner may grant the foreign corporation a 30-day extension
to provide the supporting docunentation or substantiation.
Whether a failure to obtain the docunentation or substantiation
in a tinmely manner was due to reasonabl e cause shall be
determ ned by the Conm ssioner after considering all the facts
and circunst ances.

Par agraph (c)(4) contains a rule that allows the
Comm ssioner to retain the right to cure any defects in the
docunent ati on where the Conm ssioner is satisfied that the
foreign corporation would otherwi se be a qualified foreign

cor poration.

10



Par agraph (d) defines a qualified foreign country as a

foreign country that grants an equival ent exenption to
corporations organized in the United States for the rel evant
category of qualified inconme earned by the foreign corporation
seeking qualified foreign corporation status. A foreign country
may be a qualified foreign country with respect to one category
of income but not with respect to other categories of incone.

Qperation of Ships or Aircraft

Section 1.883-1(e) explains what it neans to be engaged in
the operation of ships or aircraft for purposes of these proposed
rul es and provi des exanples of activities that are not treated as
t he operation of ships or aircraft. Under the general rule, only
a corporation that is an owner, |essor, or |essee of an entire
ship or aircraft used to carry cargo or persons for hire can be
consi dered engaged in the operation of ships or aircraft.

The term operation of ships or aircraft, which includes the

operation of a single ship or aircraft, means: the carrying of
cargo or passengers for hire; the tinme or voyage charter of a
ship or the wet | ease of an aircraft, as those terns are defined
in the regul ations; and the bareboat charter of a ship or the dry
| ease of an aircraft, as those terns are defined in the

regul ations. The termalso includes active participation by a
corporation that is otherw se engaged in the operation of ships
or aircraft in a pool, partnership, strategic alliance, joint
operating agreenent or code sharing arrangenent, or other joint

venture that is itself engaged in the operation of ships or
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aircraft.
Par agraph (e)(2) provides as exanples that activities of the

followng will not be considered operation of ships or aircraft:

a non-vessel operating conmon carrier (an NVOCC); a space or sl ot
charterer; a ship managenent conpany; a conpany that obtains
ships crews; a ship’s agent; a ship or aircraft broker; a freight
forwarder; a travel agent; a tour operator; a pure container

| easi ng conpany; a passive investor in a shipping or aircraft
busi ness; or a concessionaire. The proposed rule al so provides
the definitions of a nunber of relevant terns.

International Operation of Ships or Aircraft

Section 1.883-1(f) distinguishes international from donestic
operation of ships or aircraft. |In TAMRA, Congress directed that
transportation incone derived solely fromsources within the
United States under section 863(c)(1l) should not be granted
exenption fromU. S. incone taxation under section 883. Congress
al so specified, however, that the reciprocal exenption generally
shoul d be available for income frominternational transport
activity that is treated as 50 percent U. S. source inconme under
section 863(c)(2). This is the sane type of incone on which the
gross basis tax of section 887 generally would be inposed. See,
S. Rep. No. 100-445, 100th Cong., 2d Sess. 241-242 (1988).
However, the reciprocal exenption may not necessarily be
avai l able to all types of persons earning that type of incone.

To carry out Congress’s intent, 81.883-1(f)(1) defines the

terminternati onal operation to nean the operation of ships or
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aircraft on voyages or flights that begin or end in the United
States and correspondingly end or begin in a foreign country,
determ ned on a passenger-by-passenger or cargo-by-cargo basis,
as di scussed below. The termspecifically excludes a "cruise to
nowhere" that begins in a US. port, travels out into open waters
beyond the territorial limts of the United States, and then
returns to the U S. port of origin without touching a foreign
port during the voyage. The fact that a ship travels beyond
United States territorial Iimts does not, in itself, constitute
I nternational operation of ships or aircraft if there is no stop
in a foreign country, as determ ned under paragraph (f)(2). The
sanme rules apply for aircraft.

Par agraph (f)(2) provides rules for determning the
begi nni ng and endi ng points of a voyage for purposes of the

definition of the terminternational operation. Except in the

case of a round trip cruise, the carriage of a passenger w |l be
treated as ending at the passenger’s final destination even if,
en route to the passenger’s final destination, a stop is nade at
a US internediate point for refueling, mintenance, or other
busi ness reasons, provided the passenger does not change aircraft
or ships at the U S internediate point. Simlarly, carriage of
a passenger will be treated as beginning at the passenger’s point
of origin even if en route to the passenger’s final destination,
a stop is nmade at a U.S. internediate point provided the
passenger does not change aircraft or ships at the U S

i nternmedi ate point. Carriage of a passenger will be treated as
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beginning or ending at a U S. internediate point if the passenger
changes aircraft or ships at that |ocation. See, H R Rep No.
432, 98'"" Cong., 2d Sess. 1340 (1984); H.R Rep. No. 861, 98'"
Cong., 2d Sess. 934 (1984).

The carriage of a passenger on a round trip cruise that
begins in the United States and stops at one or nore foreign
ports for day excursions, maintenance or other business reasons,
and returns to the sane or another U S. port will be treated as
the international operation of a ship. Pursuant to paragraph
(f)(2)(i)(A) such a round trip cruise may al so i nclude one or
nore internediate stops at a U.S. port or ports for simlar
pur poses.

Carriage of cargo will be treated as ending at the final
destination of the cargo even if, en route to that fina
destination, a stop is made at a U.S. internediate point,
provi ded that the cargo is transported to its ultimate
destination on the sane ship or aircraft, or provided the sanme
t axpayer transports the cargo to and fromthe U S internediate
poi nt and the cargo does not pass through custons at the U S
internediate point. Simlarly, carriage of cargo wll be treated
as beginning at the cargo’s point of origin even if, en route to
its final destination, a stop is nade at a U.S. internediate
poi nt, provided that the cargo is transported to its ultimte
destination on the same ship or aircraft or provided both that
the sane taxpayer transports the cargo on both legs of the trip

and that the cargo does not pass through custons at the U S
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I nternmedi ate point. Repackaging, recontainerization, or any
other activity involving the unloading of the cargo at the U S.

i nternmedi ate point wll not change these results. See, H R Rep
No. 432, 98'" Cong., 2d Sess. 1340 (1984); H.R Rep. No. 861, 98'"
Cong., 2d Sess. 934 (1984), reprinted in 1984-3 C.B. Vol.2., 1,
188.

Whet her incone is frominternational operation is generally
to be determ ned on a passenger-by-passenger and item of cargo-
by-item of cargo basis. |In the case of incone fromthe bareboat
charter of a ship or the dry | ease of an aircraft, whether the
charter incone is derived frominternational operation is
determ ned by reference to the use of the ship or aircraft by the
| owest-tier |essee-operator in the chain of |essees.

A person that is the lessor of a ship under a bareboat
charter or of an aircraft under a dry lease will be treated as
engaged in the international operation of such ship or aircraft
to the extent that the |owest-tier |essee-operator in the chain
of ownershi p uses such ship or aircraft for the internationa
carriage of passengers or cargo for hire during the shorter of
the period of the charter or the taxable year. Paragraph
(f)(2)(iii) adopts the guidance in section 5.02 of Rev. Proc. 91-
12 (1991-1 C.B. 473), for determ ning the anmount of incone from
t he bareboat charter of a ship or the dry |ease of an aircraft
that is treated as derived fromthe international operation of
the ship or aircraft. The rule provides that a foreign

corporation nust use a reasonable nethod for determning the
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proportion of the charter incone that is attributable to such
I nternati onal operation.

One reasonabl e nethod, described in 81.883-1(f)(2)(iii)(A),
I's based on the proportion of the days in the termof the charter
or the taxable year, whichever is shorter, that the ship or
aircraft is used in international operation by the |owest tier
| essee-operator in its chain of |essees. For this purpose, the
nunber of days during which the ship or aircraft is not
generating transportation income, within the neaning of section
863(c)(2) (for exanple, days during which the ship or aircraft is
out of service while being repaired or maintai ned) should not be
included in the nunerator of the ratio. Another reasonable
met hod described in paragraph (f)(2)(iii)(B) is based on the
proportion of the gross incone of the |owest tier |essee-operator
of the ship or aircraft derived fromthe international operation
of the ship or aircraft during the taxable year. An allocation
based on the net inconme of such | essee-operator will not be
consi dered reasonable for this purpose due to the admnistrative
difficulties involved in determ ning and verifying the proper
al l ocation of the operator’s expenses.

Activities Incidental to International Operations

Some corporations engaged in the operation of ships or
aircraft earn income fromactivities that are so closely rel ated
to the primary activity of operation of ships or aircraft that it
I's appropriate to exclude inconme fromthese activities from

taxati on under section 883 of the Code. By contrast, in cases
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where the operator’s activities are not so closely related to the
primary activity of operation of ships or aircraft, it is not
appropriate to exclude the income fromsuch activities from
taxation.

The purpose of 81.883-1(g) is to provide rules for
determ ning when a closely related activity is incidental to the
busi ness of the international operation of ships or aircraft.
Par agraph (g) (1) provides exanples of activities that wll be
considered incidental to the international operation of ships or
aircraft. For exanple, where a ship operator contracts for the
I nternational carriage of cargo or passengers on a second
operator’s ship, the activity may be incidental to the
I nternational operation of a ship by the first operator. O her
exanpl es are: the tenporary investnent of working capital funds;
the sale of tickets for international travel by a ship operator
for another ship operator, or by an air carrier for another air
carrier; the rental by the operator of a ship or aircraft of
containers and rel ated equi pnment used in connection with the
I nternational operation of its ship or aircraft; and bareboat
charter of ships or aircraft normally operated on internationa
voyages or flights but currently not needed by the operator, and
that are used for international voyages or flights by the
| essee/ charterer.

If an operator enters into a contract that requires a
concessionaire to provide services onboard during the

I nternational operation of the operator’s ship or aircraft and if
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the operator receives incone fromsuch services, then the incone
of the operator is appropriately treated as incidental to the
operation of the ship or aircraft by the operator.

Par agraph (g)(2) provides exanples of activities that are
not considered incidental to the international operation of ships
or aircraft. These exanples include: the sale of or arranging
for train travel, bus transfers, |and tour packages, or port city
hot el accommpdations within the United States or a foreign
country; and the sale of airline tickets by a cruise ship
operator or cruise tickets by an air carrier. Further exanples
i nclude the sale or rental of U S. real property; treasury
activities involving the investnment of excess funds or funds
awai ting repatriation generated by the operation of ships or
aircraft; rental of containers for a donestic |eg of
transportation in connection with international carriage of
cargo; nere passive investnent in an enterprise engaged in the
I nternational operation of ships or aircraft; services perforned
by the operator for parties other than passengers, consignors or
consi gnees; or the carriage of passengers or cargo on ships or
aircraft on donestic |legs, not treated as international
operation, either by the foreign operator or by a U S. nenber of
a joint operating agreenent, such as a code sharing arrangenent,
pooling or alliance.

Determ ni ng Whet her a Foreign Country Grants an Equi val ent
Exenption

Section 1.883-1(h)(1) addresses the conditions under which

18



a foreign country’ s exenption of certain categories of incone
fromincone tax may constitute an “equi val ent exenption” within
t he nmeani ng of section 883 of the Code. A foreign country wl|
be considered to grant an equival ent exenption if: the foreign
country generally inposes no tax on incone, including incone from
the international operation of ships or aircraft; the foreign
country specifically provides a donestic |aw exenption froma tax
on inconme fromthe international operation of ships or aircraft
either by statute, decree, or otherw se; or the foreign country
provi des for a reciprocal exenption by nmeans of an exchange of
di pl omati c notes or other agreement with the United States. In
addition, solely with respect to determ ni ng whether a
shareholder is a resident of a qualified foreign country in
81.883-4 (for purposes of the qualified sharehol der stock
ownership test), the foreign country may provide a reciproca
exenption with respect to incone fromthe international operation
of ships or aircraft by neans of an inconme tax convention with
the United States. Paragraph (h)(3) of this section discusses
under what circunstances an inconme tax convention wll be
considered to provide an equi val ent exenption.

Whet her a foreign country provides an equi val ent exenption
I's determ ned separately with respect to each of the follow ng
categories of incomne--

(A) Incone fromthe carriage of cargo and passengers;

(B) Tinme or voyage (full) charter incone;

(C) Bareboat charter incone;
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(D) Incidental bareboat charter incone;

(E) Incidental container-related incone;

(F) Any other incone that is incidental to the business of
operating ships or aircraft; or

(G Gins of the operator fromthe sale, exchange or other
di sposition of a ship, aircraft, container or related equi pnent
or other noveable property used by that operator in internationa
operati on.

If an equival ent exenption is not granted by the foreign
country for a category of incone, incone in that category cannot
be exenpted fromU.S. tax regardl ess of whether the foreign
country grants an equi val ent exenption for other categories of
i ncome. Furthernore, an equival ent exenption nay be avail able
for incone derived fromthe international operation of ships even
t hough inconme derived fromthe international operation of
aircraft may not be exenpt, and vice versa.

Section 1.883-1(h)(3) contains a special rule regarding
I ncome tax conventions. |If a foreign corporation is organized in
a foreign country that provides an equival ent exenption only
t hrough an i ncone tax convention with the United States, the
foreign corporation may claimbenefits under section 894 and the
I ncome tax convention, but not under section 883. See, H R Rep.
No. 841, 99'" Cong., 2d Sess., (1986); Staff of joint Conm on
Taxation, 100'" Cong., 1° Sess., General Explanation of the Tax
Ref orm Act of 1986, 931 (1987). |If, however, the foreign

corporation is organized in a country that offers an equival ent
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exenption under an income tax convention and al so by sone ot her
means, such as by a diplomatic note, the foreign corporation may
choose annual ly whether it will claiman exenption under section
894 and the incone tax convention or under section 883 by neans
of the diplomatic note. Such an election nust be nade with
respect to all income of the foreign corporation fromthe

I nternational operation of ships or aircraft and cannot be nmade
separately wth respect to each category of such inconme. |If a
foreign corporation elects to be covered under section 883 rather
t han under the incone tax convention, the foreign corporation
must satisfy the requirenments of this proposed rule, including
denonstrating that it satisfies the stock ownership test of
paragraph (c)(2) of this section.

Section 1.883-1(h)(4) describes certain foreign residence-
based taxation systens that may not satisfy the equival ent
exenption requirenents of this section. For exanple, the
exenption granted by a foreign country’s |aw or incone tax
convention nmust be a conplete exenption and not nerely a
reduction to a non-zero rate of tax |evied against corporations
organi zed in the United States engaged in the international
operation of ships or aircraft, except in the case of a reduction
to a zero rate for an unlimted period of tinme. An exenption
granted by a foreign country’'s law that reduces the rate of tax
to a zero rate for only a limted period of tine, such as in the
case of a tax holiday, would not be considered a conplete

exenption for purposes of this rule.
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Simlarly, many foreign countries inpose tax only on the
i ncome of ships or aircraft derived fromtransporting cargoes
Into, but not out of, the country or vice versa. Such a foreign
country will not be treated as granting an equival ent exenption
on the non-taxed incone. For exanple, a foreign country that
I nposes tax only on the transportation of cargo carried out of
the country (outbound freight) will not be treated as granting an
equi val ent exenption for incone fromthe transporting of cargo
into that country (inbound freight). Thus, if a corporation
organi zed in such a country derives U S. source incone from
voyages that end in the United States, it cannot claiman
exenption on the basis of an equival ent exenption granted by the
foreign country for inbound freight incone. Wth respect to the
carriage of cargo, the foreign country nust provide an exenption
fromtax for incone fromtransporting cargo both i nbound and
out bound before it wll be considered to grant an equival ent
exenpti on.

An equi val ent exenption al so does not arise where a foreign
country only exenpts tax on specific types of cargo. Unless a
country exenpts incone fromtransporting all types of cargo, it
wi |l not be considered to grant an equival ent exenption for
pur poses of this section.

A foreign country that has a territorial tax systemw | be
considered to grant an equival ent exenption only if the tax
systemtreats incone fromthe international operation of ships or

aircraft as 100 percent foreign source, and thereby not subject
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to tax, even if the incone is derived froma voyage or flight
that begins or ends in that foreign country.

Pursuant to authority provided in section 883(a)(5) of the
Code, these rules provide that if a foreign country generally
grants an equi val ent exenption to corporations organized in the
United States, but al so inposes a residence-based tax on certain
corporations organized in the United States, the foreign country
may neverthel ess be considered to grant an equival ent exenption
and to be a qualified foreign country if the residence-based tax
I's inmposed only on a corporation organized in the United States
that is treated as a resident of the other country because its
pl ace of managenent or control, or other conparable standard, is
in that foreign country. See, H R Rep. No. 247, 101* Cong., 1°
Sess. 1415 (1989). |If instead the residence-based tax is inposed
on a corporation organized in the United States that is not
managed and controlled in that foreign country, the foreign
country would not be treated as a qualified foreign country and
woul d not grant an equi val ent exenption for purposes of this
section.

Finally, a foreign country nust provide an exenption from
tax for all income in a category of incone, as defined in
paragraph (h)(2) of this section. For exanple, a country that
exenpts inconme fromthe bareboat charter of passenger aircraft
but not the bareboat charter of cargo aircraft does not provide
an equi val ent exenption for incone from bareboat charter of

aircraft.
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Pursuant to section 872(b)(7), the proposed rule explains in
81.883-1(i) that a possession of the United States is considered
to be a foreign country for purposes of this proposed rule.

Thus, a possession on a mrror systemis a qualified foreign
country and is considered to grant an equi val ent exenption to
corporations organized in the United States. The termmrror
systemrefers to the general applicability of the Code in the
possession with the nane of the possession substituted for United
States in the Code where appropriate. Therefore, a qualified
foreign corporation that is organized in a possession on a mrror
system and that operates a transportation busi ness between the
possession and the United States, could exclude its inconme from
the international operation of ships or aircraft fromits gross

i ncome for purposes of U S. Federal incone tax and such incone
could be exenpt fromU.S. incone tax. In cases where a
possession is not on a mrror system the possession nmay
neverthel ess be a qualified foreign country if, for exanple, it
provi des for an equival ent exenption through its internal |aw

Section 1.883-1(j) confirns the rule of section 265(a)(1).
If a qualified foreign corporation derives incone froma non-
exenpt activity as well as qualified incone, and both are
effectively connected wth the conduct of a U S. trade or
busi ness, the foreign corporation may not deduct from any incone
derived fromthe non-exenpt activity any anount otherw se
al l owabl e as a deduction fromqualified incone that is excluded

fromgross incone and exenpt under this proposed rule.
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St ock Omership Tests

As provided in 81.883-1(c)(2), a foreign corporation nust
satisfy one of three stock ownership tests to be considered a
qualified foreign corporation. It nust denonstrate that nore
than fifty percent of the value of its stock is owned by
qual i fi ed sharehol ders, as determ ned under 81.883-4 (qualified
sharehol der test) or that its stock is primarily and regularly
traded on an established securities market in a qualified foreign
country or in the United States, as determ ned under 81.883-2
(publicly-traded test), or that it is a controlled foreign
corporation as determ ned under 81.883-3 (CFC test). Separate
reporting and docunentation requirenents apply to each test. A
foreign corporation that satisfies the publicly-traded test or
the CFC test and its relevant reporting and docunentati on
requi renents does not have to conply with the reporting and

docunent ati on requirenents of the qualified sharehol der test.

The Publicly-Traded Stock Omership Test

The branch profits tax rules under 81.884-5(d) provide the
framework for the publicly traded test due to the strong
simlarities between the statutory |anguage in sections 883(c)
and 884(d)(4)(B) and the fact that both statutes were first
enacted as part of the Tax Reform Act of 1986. Section 1.883-
2(a) provides that a corporation is a publicly-traded corporation
If its stock is primarily and regularly traded on one or nore
establ i shed securities markets in any qualified foreign country

or in the United States. The proposed rule generally follows
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81.884-5(d)(2) of the branch profits tax regulations in defining

the termestablished securities nmarket, except that the proposed

rul e does not require the foreign securities exchange to be the
princi pal exchange in a country. |In addition, the proposed rule

follows 81.884-5(d)(3) in defining the termprimarily traded,

except that in the proposed rule the corporation’ s stock may be
traded in any qualified foreign country or the United States and
Is not limted to trading only in the country where the
corporation is organized or the United States.

Simlarly, the proposed rule follows 81.884-5(d)(4)(i) in

defining the general rule for the termregularly traded. Section

1.883-2(d) provides that stock of a foreign corporation is
regularly traded if one or nore classes of stock of the
corporation that, in the aggregate, represent 80 percent or nore
of the total conbined voting power of all classes of stock of
such corporation entitled to vote and 80 percent or nore of the
total value of all classes of stock of such corporation are
|isted on an established securities market or markets during the
taxabl e year; and, with respect to each class relied on to neet
the 80 percent requirenent, trades in each such class are
effected, other than in de mnims quantities, on such market or
markets on at |east 60 days during the taxable year (or 1/6 of
the nunber of days in a short taxable year). |In addition, the
aggregat e nunber of shares in each such class that are traded on
such market or markets during the taxable year nust be at | east

10 percent of the average nunmber of shares outstanding in that
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class during the taxable year (or, in the case of a short taxable
year, a percentage that equals at |east 10 percent of the average
nunber of shares outstanding in that class during the short
taxabl e year multiplied by the nunber of days in the short
t axabl e year, divided by 365).

In addition, if a class of stock of the foreign corporation
Is traded on an established securities market in the United
States, and it is regularly quoted by brokers or dealers making a
market in the stock, it can also be treated as neeting the
tradi ng requirenents, provided that the closely-held exception
descri bed bel ow, does not apply. A broker or deal er nmakes a
market in a stock only if the broker or dealer holds hinself out
to buy or sell the stock at the quoted price.

A cl osely-held class of stock, as set out in 81.883-
2(d)(3)(i), cannot be treated as neeting the trading requirenents
of the publicly-traded stock ownership test. See, 81.884-
5(d)(4)(iii)(A). Section 1.883-2(d)(3)(i) provides that a cl ass
of stock is closely held if at any tinme during the taxable year,
one or nore 5 percent sharehol ders own, in the aggregate, 50
percent or nore of the value of the outstanding shares of the
class of stock at any tinme during the taxable year. A five
percent sharehol der is any person who owns at |east five percent
of the value of the outstanding shares of the class of stock,
taking into account stock owned by rel ated persons. See 81.883-
2(d)(3)(iii). See also 81.884-5(d)(4)(iii)(B).

For this purpose, persons will be treated as related if they
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are related wthin the nmeaning of section 267(b). |In determ ning
whet her two or nore corporations are nenbers of the same
controll ed group under section 267(b)(3), a person is considered
to own stock owned directly by such person, stock owned with the
application of section 1563(e)(1), and stock owned with the
application of section 267(c). Further, in determ ning whether a
corporation is related to a partnership under section 267(b)(10),
a person is considered to own the partnership interest owned
directly by such person and the partnership interest owned with
the application of section 267(e)(3).

The closely-held test in this proposed rule differs in one
significant respect fromthe rule in the branch profits tax
regul ations. The proposed rule allows the foreign corporation to
| ook through the five percent sharehol ders of the closely-held
class to the ultimte owners and to denonstrate that such owners
are qualified sharehol ders, provided no shares of stock in the
chain of ownership are issued in bearer form In the proposed
rule, a class of stock of a foreign corporation that is otherw se
regularly traded but is also closely-held will be treated as
regularly traded if the foreign corporation denonstrates that
nore than 50 percent of the value of that class of stock is
owned, or is treated as owned by applying the rul es of
attribution contained in 81.883-4(c), by qualified sharehol ders
for nore than half of the days of the taxable year. The
requirenents for being treated as a qualified sharehol der are

described in 81.883-4(b). Under this rule, an individual cannot
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be treated as a qualified shareholder if any corporation in the
rel evant chain of ownership issues stock in bearer form

Thus, a foreign corporation with a class of stock that is
cl osel y-hel d may neverthel ess count that class as regularly
traded provided that the foreign corporation is able to establish
that nore than 50 percent of the value of the entire class of
stock is owned (for exanple, through a partnership, trust or
hol di ng conpany) by persons who woul d thensel ves be qualified
sharehol ders. The branch profits tax regul ations do not treat a
cl osely-held class of stock as regularly traded if 50 percent or
nore of the value of the closely-held block is owed by one or
nore 5 percent sharehol ders who are not qualifying sharehol ders,
as defined in 81.884-5(b)(1) and those regul ati ons do not permt
the foreign corporation to | ook beyond the 5 percent sharehol ders
to the owners. The IRS is considering whether to nmake conform ng
changes to 81.884-5(d)(4)(iii).

Par agraph (d)(4) is simlar to 81.884-5(d)(4)(iv) and
provides that trades between rel ated persons described in section
267(b), as nodified by 81.883-2(d)(3)(iii), and trades conducted
in order to neet the regularly traded requirenents are
di sregarded. A class of stock shall not be treated as neeting
the trading requirenents if there is a pattern of trades
conducted to neet such requirenents. For exanple, trades between
two persons that occur several tines during the taxable year may
be treated as an arrangenent or a pattern of trades conducted to

meet the trading requirements of paragraph (d) of this section.
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Section 1.883-2(d)(5) provides an exanple to illustrate the
application of the rules regarding regularly traded stock and the
cl osel y-hel d exception.

Section 1.883-2(e) provides that a foreign corporation
relying on the publicly-traded stock ownership test to establish
that it satisfies the stock ownership test of 81.883-1(c)(2) nust
substantiate that it nmeets such requirenments. The proposed rule
requires, for exanple, that if a class of stock of a foreign
corporation is closely-held wthin the nmeaning of paragraph
(d)(3)(i), then the foreign corporation nust obtain an ownership
statenment from each qualified sharehol der upon whomit relies to
nmeet the exception to the closely-held test. The ownership
statenents are described in 81.883-4(d). In addition, the
foreign corporation nust maintain and provide to the Conm ssi oner
upon request a list of its shareholders of record and any ot her
rel evant information.

Section 1.883-2(f) describes the information that the
foreign corporation nmust include in its Form 1120F in order to
rely on the publicly-traded stock ownership test to satisfy the
stock ownership test of 81.883-1(c)(2).

Controlled Foreign Corporation Stock Owmership Test.

Section 1.883-3 provides rules that a foreign corporation
must follow if the foreign corporation relies on this section to
satisfy the stock ownership test of 81.883-1(c)(2). A controlled
foreign corporation (CFC) satisfies the stock ownership test of

81.883-1(c)(2) if it is organized in a qualified foreign country,
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satisfies the incone inclusion test of paragraph (b) of this
section, and satisfies the docunentation and reporting

requi renents of paragraphs (c) and (d) of this section,
respectively (the CFC test). For purposes of these proposed
rules, a CFC that fails the incone inclusion test may only
satisfy the stock ownership test of 81.883-1(c)(2) if the CFC
denonstrates that it neets either the publicly traded test of
81.883-2 or the qualified sharehol der test of 81.883-4.

To satisfy the incone inclusion test of paragraph (b), the
foreign corporation nust be a CFC as defined in section 957(a) if
such section were applied wthout regard to section 318(a)(4).

In addition, nore than 50 percent of the CFC s subpart F incone
(as defined in section 952) derived fromthe international
operation of ships or aircraft nmust be included, pursuant to
section 951, in the gross incone of one or nore U S. citizens,

I ndi vidual residents of the United States or donestic
corporations for the taxable years of such persons in which the
taxabl e year of the CFC ends. This additional requirenment was

i ncluded in order to prevent inappropriate extension of benefits
under section 883. The rule is illustrated by two exanples.

Par agraph (c) provides that a CFC relying on this section to
satisfy the stock ownership test of 81.883-1(c)(2) nust establish
all the facts necessary to satisfy the Conm ssioner that it
qual i fies under the CFC stock ownership test. To neet this
requi renent with respect to the incone inclusion test, the CFC

must obtain the docunentation described in paragraph (c)(2).
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Thi s docunentation includes a copy for the taxable year of the
Form 5471, Information Return of U S. Persons Wth Respect to
Certain Foreign Corporations (if otherwise required to be filed)
prepared by or on behalf of any U S. shareholder that is a
partnership, estate or trust. |In addition, the docunentation
must include a witten statenent from each such U. S. sharehol der
that is a partnership, estate or trust providing the nane,
address, taxpayer identification nunber and percentage of
interest in the U S. sharehol der held by each partner,
beneficiary or other interest owner that is a U S. citizen,
i ndi vidual resident of the United States or donestic corporation.
Fi nal ly, paragraph (d) explains that if a CFCis relying on
this section to satisfy the stock ownership test of §1.883-
1(c)(2), it nust include certain additional information in its
Form 1120F for the taxable year, along with the information
required to be included in its return by 81.883-1(c)(3). This
additional information is set out in paragraph (d) and should be
current as of the end of the corporation's taxable year.

Qual i fi ed Sharehol der Stock Omership Test

Section 1.883-4(a) provides that a foreign corporation shal
satisfy the stock ownership test of 81.883-1(c)(2) if nore than
50 percent of its stock (by value) is owed, or treated as owned
by applying the attribution rules of paragraph (c) of this
section, for at least half of the nunber of days in the foreign
corporation's taxable year by one or nore qualified sharehol ders.

In addition, a foreign corporation nust neet the substantiation
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and reporting requirenments of paragraphs (d) and (e) of this
section (qualified sharehol der stock ownership test).

Par agraph (b)(1) of this section explains that a sharehol der
Is a qualified shareholder only if the sharehol der neets certain
criteria. First, the shareholder nust be a resident in a country
that offers an equival ent exenption for the sane type of incone
as that earned by the foreign corporation. Second, the
shar ehol der nust not own its interest in the foreign corporation
t hrough bearer shares either directly or by applying the
attribution rules of paragraph (c) of this section. Third, the
shar ehol der nust provide to the foreign corporation the
docunentation required in paragraph (d) of this section and the
foreign corporation nust nmeet the reporting requirenents of
paragraph (e) of this section wth respect to such sharehol der.
Final ly, the sharehol der nust be described in one of the
foll owi ng categories of qualified sharehol ders--

(A) An individual who is not a beneficiary of a pension
fund, as described in paragraph (E), and who is a resident of a
qualified foreign country, as determ ned under paragraph (b)(2);

(B) The governnment of a qualified foreign country (or a
political subdivision or |local authority of such country);

(C A foreign corporation that is organized in a qualified
foreign country and neets the publicly traded rul es of §1.883-2;

(D A not-for-profit organization described in paragraph
(b)(4) of this section that is not a pension fund as defined in

par agraph (b)(5) of this section and that is organized in a

33



qualified foreign country; or

(E) A beneficiary of a pension fund (as defined in paragraph
(b)(5)(iv) of this section) admnistered in or by a qualified
foreign country (whose residency is determ ned under paragraph
(d)(3)).

Par agraph (b)(2) of this section explains when an individual
Is a resident of a qualified foreign country for purposes of this
proposed rule. An individual is a resident of a qualified
foreign country only if the individual is fully liable to tax as
a resident in such country (for exanple, an individual who is
liable to tax only on a remttance basis in a foreign country may
not be treated as a resident of that country), and in addition,
either: (1) the individual’s tax honme, within the neaning of
par agraph (b)(2)(ii) of this section, is wthin that qualified
foreign country 183 days or nore of the taxable year; or (2) the
individual is treated as a resident of a qualified foreign
country based on special rules pursuant to paragraphs (d)(3) of
this section.

Paragraph (b)(2)(ii) explains that for purposes of this
section an individual’s tax honme is considered to be |ocated at
the individual’s regular or principal (if nore than one regular)
pl ace of business. |f the individual has no regular or principal
pl ace of business because of the nature of his business (or |ack
of a business), then the individual’s tax home is |located at his
regul ar place of abode in a real and substantial sense. If an

I ndi vidual has no regular or principal place of business and no
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regul ar place of abode in a real and substantial sense in a
qualified foreign country for 183 days or nore of the taxable
year, that individual does not have a tax honme for purposes of
this section and, therefore, is not a qualified sharehol der

unl ess either a special rule in paragraphs (d)(3)(ii) through (v)
of this section applies or the individual denonstrates that he is
fully liable to tax as a resident in such country. [If further
gui dance is needed to determ ne the tax home of an individual for
t he purpose of determ ning whether the individual is a qualified
shar ehol der under this paragraph, the proposed rule anticipates
that the foreign corporation would | ook to published guidance
under section 911(d)(3), with the exception of guidance relating
to the treatnent of itinerants.

Par agraph (b)(3) provides that a sharehol der otherw se
described in paragraph (b)(1) of this section may be a resident
of a foreign country that provides an equi val ent exenption for
the category of incone at issue through an inconme tax convention
with the United States. |If the shareholder relies on the
convention to denonstrate that the country of residence provides
an equi val ent exenption and the convention has a requirenent in
the shipping and air transport article other than residence, such
as place of registration or docunentation of the ship or
aircraft, or in the limtation on benefits article, such as a
percent age of resident ownership, the shareholder is not a
qual i fi ed sharehol der unless the corporation seeking qualified

foreign corporation status would satisfy any such additi onal
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requirenent if it were organized in such foreign country. The
proposed rule offers two exanples to illustrate this rule.

Par agraph (b)(4) explains the requirenents for a not-for-
profit organization to be a qualified shareholder. This rule
generally follows the rules in the first paragraph of 8§1.884-
5(b)(1)(iv) of the branch profits tax regulations. Simlarly,
par agraph (b)(5) explains the requirenments that a pension fund
must satisfy in order for its beneficiaries to be qualified
sharehol ders. The proposed rul e addresses both governnent and
non- gover nnment pensi on funds and defines the term beneficiary of
a pension fund. This paragraph generally follows 81.884-
5(b)(8) (i) through (iii) of the branch profits tax regul ati ons.

Par agraph (c) of this section contains the rules for
determ ni ng constructive ownership for purposes of applying the
stock ownership test of 81.883-1(c)(2) and the qualified
shar ehol der stock ownership test of paragraph (a) of this
section. Paragraph (c)(1) provides that stock owned by or for a
corporation, partnership, trust, estate, or nutual insurance
conpany or simlar entity shall be treated as owned
proportionately by its sharehol ders, partners, beneficiaries,
grantors, or other interest holders as provided in paragraphs
(c)(2)through (6) of this section. The proportionate interest
rul es of this paragraph apply successively upward through a chain
of ownership, and a person's proportionate interest shall be
conputed for the relevant days or period that is taken into

account in determ ning whether a foreign corporation satisfies
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the requirenments of paragraph (a) of this section. Stock treated
as owned by a person by reason of this paragraph shall be treated
as actually owned by such person for purposes of this section.

An owner of an interest in an association taxable as a
corporation shall be treated as a sharehol der of such association
for purposes of this paragraph (c).

Par agraph (c)(2) explains that a partner shall be treated as
having an interest in stock of a foreign corporation owed by a
partnership in proportion to the |east of three distributive
shares: the partner’s percentage distributive share of the
partnership s dividend income fromthe stock; the partner’s
percentage distributive share of gain fromdisposition of the
stock by the partnership; or the partner’s percentage
distributive share of the stock (or proceeds fromthe disposition
of the stock) upon liquidation of the partnership. This rule
generally follows the constructive ownership rules in 81.884-
5(b)(2)(ii) of the branch profits tax regulations. It differs,
however, because all qualified shareholders that are partners in
a partnership and that are residents of, or organized in, the
sanme qualified foreign country shall be treated as one partner.
Thus, the percentage distributive shares of dividend incone, gain
and liquidation rights of all qualified shareholders that are
partners in a partnership and that are residents of, or organized
in, the same qualified foreign country are aggregated prior to
determning the | east of the three percentages set out in

paragraph (c)(2)(i) of this section. This divergence was
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necessary because one country may be a qualified foreign country
whil e another may not and it is necessary for the foreign
corporation to identify the value of the stock owned by residents
of each country. Several exanples illustrate the rules of this
par agr aph.

Par agraph (c)(3) of this section provides rules for
determ ning the owners of stock owned by or for a trust or
estate. These rules generally adopt the rules of 81.884-
5(b)(2)(ii1) of the branch profits tax regulations. Simlarly,
par agraphs (c)(4) and (5) provide rules for determ ning the
owners of stock owned by corporations that issue stock and by
mut ual insurance conpanies and simlar entities, respectively.
These rul es adopt the rules of 81.884-5(b)(2)(iv) and (v) of the
branch profits tax regul ations, respectively.

Par agraph (c)(6) explains howto conpute the benefici al
i nterests of individuals in non-government pension funds. This
rule differs fromthe rule in 81.884-5(b)(8)(iv) of the branch
profits tax regulations in that the proposed rule provides that
stock held by a non-governnent pension fund shall be considered
owned by the beneficiaries of the fund equally on a pro-rata
basis if certain conditions are nmet. For exanple, the trustees,
directors or other adm nistrators of the pension fund nust have
no know edge, and no reason to know, that a pro-rata allocation
of interests of the fund to all beneficiaries would differ
significantly froman actuarial allocation of interests in the

fund (or, if the beneficiaries' actuarial interest in the stock
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held directly or indirectly by the pension fund differs fromthe
beneficiaries’s actuarial interest in the pension fund, that a
pro-rata allocation of interests of the fund to all beneficiaries
woul d differ significantly fromthe actuarial interests conputed
by reference to the beneficiaries’ actuarial interest in the

st ock) .

The branch profits tax regul ati ons determ ne such benefici al
Interests on an actuarial basis. The other conditions that nust
be satisfied generally follow those set out in 81.3884-
5(b) (8) (iv).

Par agraph (d) (1) provides that a foreign corporation that
relies on this section to satisfy the ownership requirenments of
81.883-1(c)(2), nust establish all the facts necessary to satisfy
the Conm ssioner that nore than 50 percent of the value of its
shares is owned, or treated as owned by applying paragraph (c) of
this section, by qualified shareholders. A foreign corporation
cannot neet this requirenent with respect to any stock issued in
bearer form A sharehol der that holds shares in the foreign
corporation either directly or indirectly in bearer form cannot
be a qualified sharehol der

Paragraph (d)(2)(i) provides that, except as provided in
paragraph (d)(3), a person may only be a qualified sharehol der if
for the relevant period, the person conpletes an ownership
statenment, which is described in paragraph (d)(4) of this
section. In the case of a person owning stock in the foreign

corporation indirectly through one or nore internediaries
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(including nere | egal owners or recordhol ders acting as

nom nees), each internediary in the chain of ownership between

t hat person and the foreign corporation seeking qualified foreign
corporation status nust also conplete an internediary ownership
statenment, which is described in paragraph (d)(4)(v). In
addition, the foreign corporation nust receive such ownership
statenents and retain themw th the corporate books and records
until the close of statute of Iimtations for the taxable year to
which the statenments rel ate.

The ownership statenents required in paragraph (d)(2)(i)
remain valid until the earlier of the last day of the third
cal endar year follow ng the year in which the ownership statenent
I's signed or the day that a change of circunstance occurs that
makes any information on the ownership statenent incorrect. For
exanpl e, an ownershi p statenent signed on Septenber 30, 2000,
remai ns valid through Decenber 31, 2003, unless circunstances
change that nmake the information of the statenent no | onger
correct.

Par agraph (d)(3) contains special rules for determ ning the
resi dence of certain shareholders. These rules are intended to
sinplify and reduce the effort needed by the foreign corporation
and its internediary shareholders to obtain the docunentation
required to substantiate whether the foreign corporation
satisfies the qualified sharehol der stock ownership test. [If one
of these special rules applies, the foreign corporation is not

required to obtain an ownership statenment fromthe individual
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owners covered by that rule.

Paragraph (d)(3)(ii) provides a special rule for registered
shar ehol ders owning | ess than one percent of w dely-held
corporations. This rule is adopted from 81.884-5(b)(3)(iii) of
the branch profits tax regulations. A foreign corporation with
at | east 250 registered individual shareholders, that is not a
publicly-traded corporation, as described in 81.883-2, (a wdely-
hel d corporation), may not be required to obtain an ownership
statenent from an individual sharehol der owning | ess than one
percent of the w dely-held corporation at all tinmes during the
taxable year. |If such widely-held foreign corporation is the
foreign corporation seeking qualified foreign corporation status,
or an internediary that neets the docunentation requirenents of
par agraphs (d)(4)(v)(A) and (B) of this section, relating to
ownership statenents fromw dely-held internediaries with
regi stered sharehol ders owning | ess that one percent of such
i nternmedi ary, the wi dely-held foreign corporation may treat the
address of record in its ownership records as the residence of
any | ess than one percent individual shareholder if the
I ndi vidual s address of record is not a non-residential address,
such as a post office box or in care of a financial internediary
or stock transfer agent and the officers and directors of the
wi del y-hel d corporation neither know nor have reason to know that
t he individual does not reside at that address.

Paragraph (d)(3)(iii) provides special rules for pension

funds. An individual who is a beneficiary of a governnent
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pension fund shall be treated as a resident of the country in
whi ch the pension fund is adm nistered if the pension fund
satisfies the docunentation requirenments of paragraphs
(d)(4)(v) (A and (O (1) of this section, relating to ownership
statenments from pension funds. An individual who is a
beneficiary of a non-governnent pension fund having nore than 100
beneficiaries shall be treated as a resident of the country of
the beneficiary’s address as it appears on the records of the
fund, provided it is not a nonresidential address, such as a post
of fice box or an address in care of a financial internediary, and
provi ded none of the trustees, directors or other admnistrators
of the pension fund know, or have reason to know, that the
beneficiary is not an individual resident of such foreign
country. This rule applies only if the non-governnent pension
fund satisfies the docunentation requirenents of paragraphs
(d)(4)(v) (A and (O (2) of this section

Par agraph (d)(3)(iv) provides a special rule for publicly-
traded corporations owning a direct or indirect interest in the
foreign corporation seeking qualified foreign corporation status.
Any stock in a foreign corporation seeking qualified foreign
corporation status that is owned by a publicly traded corporation
will be treated as owned by a person resident in the country
where the publicly traded corporation is organized if the foreign
corporation receives the statenment described in paragraph
(d)y(4)(iii) of this section fromthe publicly-traded sharehol der

along with copies of any rel evant ownership statenments that the
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publicly traded sharehol der relies on to satisfy the exception to
the closely-held class of stock rule of 81.883-2(d)(3)(ii).

Finally, paragraph (d)(3)(v) provides a special rule for
not-for-profit organizations. For purposes of neeting the
ownership requirenents of paragraph (a) of this section, a not-
for-profit organization may rely on the addresses of record of
its individual beneficiaries and supporters to determ ne where
such persons are resident, provided that: the addresses of record
are not nonresidential addresses such as a post office box or in
care of a financial internediary; the officers, directors or
adm ni strators or the organization do not know or have reason to
know that the individual beneficiaries or supporters do not
reside at that address; and the foreign corporation seeking
qualified foreign corporation status receives the statenent
required in paragraph (d)(4)(iv) of this section fromthe not-for
profit organization.

Par agraph (d)(4) describes the information that nust be
obt ai ned by a corporation seeking qualified foreign corporation
status for each taxable year if the foreign corporation relies on
81.883-4 to neet the stock ownership requirenments of 81.883-
1(c)(2), or to denonstrate that it is not a closely-held
corporation. Treasury and the IRS solicit coments with respect
to the appropriateness of these information requirenents.

Par agraph (d)(4)(i) provides that an ownership statenent
froman individual shareholder is a witten statenment signed

under penalties of perjury stating certain general information
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about a sharehol der’s ownership interest and country of
residence. Paragraph (d)(4)(ii) provides additional information
that nust be included if the shareholder is a foreign governnent.
Par agraph (d)(4)(iii) provides additional information that nust
be included if the shareholder is a publicly traded corporation.
Par agraph (d)(4)(iv) provides additional information that nust be
included if the shareholder is a not-for-profit organization.
The foreign corporation seeking qualified foreign
corporation status nust obtain an internediary ownership
statenment from each internediary standing in the chain of
ownership between it and the qualified sharehol ders upon whom it
relies to neet the qualified sharehol der stock ownership test.
Par agraph (d)(4)(v) provides that an internedi ary ownership
statenent is a witten statenment signed under penalties of
perjury by the internediary (if the internediary is an
I ndi vidual) or a person who would be authorized to sign a tax
return on behalf of the internediary (if the internmediary is not
an individual) stating certain general information about the
Internedi ary’s ownership interest and residence. Paragraph
(d)(4)(v)(B) provides additional information that nust be
included if the shareholder is a widely-held internmediary with
regi stered sharehol ders owning | ess than one percent of the
wi dely-held internmediary. Paragraph (d)(4)(v)(C provides
additional information that nust be included if the sharehol der
Is a pension fund. This paragraph describes the information to

be included in the internmedi ary ownership statenent by both
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gover nnment and non-governnent pension funds and provides that the
determ nations required to be made under this paragraph
(d)(4)(v)(C shall be made using information shown on the records
of the pension fund for a date during the foreign corporation’s
taxabl e year to which the determ nation is rel evant.

Par agraph (d)(5) requires the foreign corporation seeking
qualified foreign corporation status to retain the docunentation
described in paragraphs (d)(3) and (4) of this section until the
expiration of the statute of limtations for the taxable year of
the foreign corporation to which the docunentation relates. Such
docunent ati on nust be nade avail able for inspection by the
Comm ssi oner at such place as the Conm ssioner nmay request.

A foreign corporation relying on the ownership requirenents
of this section to denonstrate that it is a qualified foreign
corporation for purposes of 81.883-1(c)(2) nust provide the
i nformati on described in paragraph (e) in addition to the
i nformation required in 81.883-1(c)(3) to be included in its Form
1120F for each taxable year. The information should be current
as of the end of the corporation's taxable year. This
information is to be based on an analysis of the ownership
records of the foreign corporation, as well as on the ownership
statenments and ot her docunentation that are obtained fromits
shar ehol ders.

Proposed Effective Dates
The effective date provisions for the proposed rule are

contained in 81.883-5. The proposed rule applies to taxable
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years of the foreign corporation ending 30 days or nore after the
date the proposed rule is published as a final regulation in the
Federal Register. Wen the regulation is final, taxpayers may
rely on all the provisions of this section for guidance and may
elect to apply all such substantive provisions for any open

t axabl e year begi nning after Decenber 31, 1986, and endi ng before
the date the final regulation is effective. Such election wl]l
be applicable for the year of the election and for all subsequent
t axabl e years. However, in no event wll 81.883-1(c)(3)
(relating to the substantiation and reporting required to be
treated as a qualified foreign corporation) or 881.883-2(f),
1.883-3(d) and 1.883-4(e) (relating to additional information to
be included in the return to denonstrate whether the foreign
corporation satisfies one of three stock ownership tests) apply
to any taxable years ending prior to the effective date of this
regul ati on.

Section 1.883-1(c)(3) (relating to the substantiati on and
reporting required to be treated as a qualified foreign
corporation) requires that certain information be included in the
foreign corporation’s Form 1120F, “U.S. tax Return of Foreign
Corporation.” Sections 1.883-2(f), 1.883-3(d) and 1.883-4(e)
(relating to information to be included to denonstrate whet her
the foreign corporation satisfies one of three stock ownership
tests) require that additional information also be included in
such return. Wen this regul ati on becones generally applicable,

and until the taxable year for which the Form 1120F and its
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i nstructions are revised to conformto this regulation and the
foreign corporation seeking qualified foreign corporation status
Is otherw se directed by such instructions, the information
required in 81.883-1(c)(3) and 81.883-2(f), 1.883-3(d) or 1.883-
4(e), as applicable, nust be included in a witten statenent
si gned under penalties of perjury by a person authorized to sign
the return, attached to the Form 1120F, and filed with the
return.
Speci al Anal ysi s

It has been determined that this notice of proposed
rul emaking is not a significant regulatory action as defined in
Executive Order 12866. Therefore, a regulatory assessnment is not
required. Pursuant to section 7805(f) of the Code, this notice
of proposed rulemaking will be submtted to the Chief Counsel for
Advocacy of the Small Business Adm nistration for coment on its
I npact on small business. An initial regulatory flexibility
anal ysi s has been prepared as required for the collection of
information in this notice of proposed rul emaki ng under 5 U. S. C
603. The analysis is set forth in this preanble under the
headi ng “Initial Regulatory Flexibility Analysis.”
Initial Regulatory Flexibility Analysis

This initial analysis is prepared pursuant to the Regul atory
Flexibility Act (5 U.S.C. chapter 6). The objective of the
proposed regulations is to provide guidance to foreign
corporations engaged in the international operation of a ship or

ships or aircraft. This guidance will enable the foreign
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corporation to determine if it is eligible to exclude its incone
fromthese activities fromgross incone for purposes of its
United States Federal inconme tax. The |egal basis for these
requirenents is section 883. The IRS and Treasury are not aware
of any Federal rules that duplicate, overlap, or conflict with

t he proposed regul ati ons.

The docunentation and reporting requirenents of the proposed
regul ati ons enable the IRS to identify those taxpayers that may
or may not be eligible to claima reciprocal exenption. In
addi tion, analysis of the required sharehol der docunentation wl|l
enable the foreign corporation to correctly file its U S. Federa
I ncome tax return.

There are approximately 1,400 foreign corporations that
operate a ship or ships or aircraft on voyages or flights to or
fromthe United States annually. These foreign corporations al
have an obligation to file a U S. Federal incone tax return,
regardl ess of whether they are entitled to a reciprocal
exenption. However, many of those corporations are organized in
qualified foreign countries and nay be eligible to exenpt their
i ncome fromthe international operation of a ship or ships or
aircraft fromU. S. tax. Because it is inpossible to determ ne at
this tinme which of these foreign corporations satisfies the
ownership requirenents of the proposed rule, an estimate of the
nunber of small entities that would be affected by these
regul ations is unavailable. A foreign corporation that conplies

wi th the docunentation requirenments of these proposed rules
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shoul d have the information necessary to determine with certainty
whether it is eligible for an equival ent exenption. This, in
turn, is expected to create the additional benefits of increasing
conpliance with the filing requirenents of the Internal Revenue
Code and enabling the IRS to confirm whether the foreign
corporation is entitled to an exenpti on.

None of the significant alternatives considered in drafting
t hese regul ati ons woul d have significantly altered the economc
I npact of the collections of information on small entities. In
considering the significant alternatives that would be
perm ssi bl e under the Code and would enable the IRS to ensure
conpliance wth the Code, the IRS and Treasury concl uded that the
alternatives generally would i npose equal or greater burdens.
Comment s and Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal
regul ati ons, consideration will be given to any witten coments
(a signed original and eight (8) copies) that are submtted
tinely to the IRS. The IRS and Treasury request coments on the
clarity of the proposed rule and how it may be nmade easier to
understand. Al comments will be nmade available for public
I nspecti on and copyi ng.

A public hearing has been scheduled for April 27, 2000, at
10 a.m, in room 2615, Internal Revenue Building, 1111
Constitution Ave., NW, Wshington, DC. Due to building security
procedures, visitors must enter at the 10'" Street entrance,

| ocat ed between Constitution and Pennsyl vani a Avenues, NW In
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addition, all visitors nust present photo identification to enter
the building. Because of access restrictions, visitors will not
be adm tted beyond the i nmedi ate entrance area nore than 15

m nutes before the hearing starts. For information about having
your nane placed on the building access list to attend the
hearing, see the “FOR FURTHER | NFORMATI ON CONTACT” section of

this preanble.

The rules of 26 CFR 601.601(a)(3) apply to this hearing.
Persons who wi sh to present oral comments at the hearing nust
submt witten coments and an outline of the topics to be
di scussed and the tine to be devoted to each topic (signed
original and eight (8) copies) by April 5, 2000. A period of 10
mnutes wll be allotted to each person for nmaking conments.

An agenda showi ng the scheduling of the speakers wll be prepared
after the deadline for receiving outlines has passed. Copies of
the agenda will be available free of charge at the hearing.
Drafting Information

The principal author of these proposed regulations is
Patricia A Bray of the Ofice of the Associate Chief Counsel
(I'nternational). However, other personnel fromthe IRS and
Treasury Departnent participated in their devel opnent.

Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as

foll ows:

50



PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended

by adding entries in nunerical order to read as foll ows:

Authority: 26 U S.C. 7805 * * *

Section 1.883-1 is also issued under 26 U.S.C. 883.

Section 1.883-2 is also i ssued under 26 U.S.C. 883.

Section 1.883-3 is also issued under 26 U.S.C. 883.

Section 1.883-4 is also issued under 26 U.S.C. 883.

Section 1.883-5 is also issued under 26 U . S.C. 883. * * *

Par. 2. Section 1.883-0 is added to read as foll ows:

8§1.883-0 Qutline of nmajor topics.

This section lists the mpjor paragraphs contained in

881.883-1 t hrough 1.883-5.

8§1.883-0 Qutline of major topics.

81.883-1 Exclusion of incone fromthe international operation of

ships or aircraft.

)
)
)
)
)
)
i)

)
)
)
)
)
)
i)
I
i
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v)

General rule.

Qualified incone.

Qualified foreign corporation.

General rule.

St ock ownership tests.

Substantiation and reporting requirenents.
General rule.

I1) Further docunentation.

Conmi ssioner’s discretion to cure defects in docunentation.
Qualified foreign country.

Operation of ships or aircraft.

General rule.

Activities not considered operation of ships or aircraft.
Definitions.

Ful | charter.

) Tine charter.
I ) Voyage charter
Iv) Wet |ease.

Bar eboat charter

(vi) Dry | ease.
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1) Space or slot charter.
Iii) Nonvessel operating common carrier (NVOCC).
) Code sharing arrangenents.
I nternati onal operation.
General rule.
Det erm ni ng whether income is frominternational operation.
I nternational carriage of passengers.
I n general .
Round trip travel on cruise ships.
1) International carriage of cargo.
1) Bareboat charter of ships or aircraft used in internationa
rations.
Rati o based on use.
Rati o based on gross incone.
g) Activities incidental to the international operation of ships
r aircraft.
1) General rule.
2) Activities not considered incidental to the international
peration of ships or aircraft.
h) Equi val ent exenpti on.
1) General rule.
(2) Determ ning equival ent exenptions for each category of
in
3
4
[
[
[
[
%
%
%
[

__ _. _h_

cone.
) Special rule with respect to incone tax conventi ons.

) Exenptions not qualifying as equival ent exenptions.

) Ceneral rule.

1) Reduced tax rate or tine |imted exenption.

11) Inbound or outbound freight tax.

v) Exenptions for limted types of cargo.

) Territorial tax systens.

1) Countries that tax on a residence basis.

1) Exenptions within categories of incone.

) Treatnent of possessions.

(j) Expenses related to exenpt inconme not deductible from non-
exenpt i ncone.

81.883-2 Treatnent of publicly-traded corporations.

(a) Ceneral rule

(b) Established securities market.

(1) Ceneral rule.

(2) Exchanges with nmultiple tiers.

(3) Conputation of dollar value of stock traded.

(4) Over-the-counter market.

(5) Discretion to determ ne that an exchange does not qualify as
an established securities market.

(c) Primarily traded.

(d) Regularly traded.

(1) Ceneral rule.

(2) O asses of stock traded on a domestic established securities
mar ket treated as neeting trading requirenents.
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(3) dosely-held classes of stock not treated as neeting trading
requirenents.
(1) Ceneral rule.

(i) Exception.

(ii1) Treatnent of related persons.

(4) Anti-abuse rule.

(5) Exanple.

(e) Substantiation that a foreign corporation is publicly-traded.
(i) I'n general.

(ii1) Availability and retention of docunents for inspection.
(f) Reporting requirenents.

81.883-3 Treatnent of controlled foreign corporations.

(a) Ceneral rule

(b) Special rule for CFCs with certain entity sharehol ders.
(1) Incone inclusion test.

(2) Exanples.

(c) Substantiating CFC stock ownership.

(1) I'n general.

(2) Docunentation fromcertain U S. sharehol ders.

(3) Availability and retention of docunments for inspection.
(d) Reporting requirenents.

81.883-4 Qualified sharehol der stock ownership test.

) Ceneral rule.
) Qualified sharehol der.
) Ceneral rule.
) Residence of individual sharehol ders.
) General rule.
1) Tax hone.

) Certain income tax convention restrictions applied to
ar ehol ders.

) Application of restrictions.
1) Exanpl es.

) Not-for-profit organizations.

) Pension funds.

1) Pension fund defi ned.

11) CGovernment pension funds.

1i1) Non-government pension funds.

Iv) Beneficiary of a pension fund.

) Rules for determ ning constructive ownership.
) CGeneral rules for attribution.

) Partnerships.

I ) General rule.

1) Partners resident in same country.

1i1) Exanpl es.

) Trusts and estates.

1) Beneficiaries.

1) Grantor trusts.
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__w___NHO____Cﬂ-h__jw—_I\)HUQJ

53



4) Corporations that issue stock.

5) Mutual insurance conpanies and simlar entities.

6) Conputation of beneficial interests in non-governnment pension
unds.

d) Substantiation of stock ownership.

1) General rule.

2) Application of general rule.

1) Oanership statenents.

1) Three-year period of validity.

3) Special rules.

1) Determ ning residence of certain sharehol ders.

1) Special rule for registered sharehol ders owning | ess than
ne percent of w dely-held corporations.

(iii1) Special rules for beneficiaries of pension funds.

(A) Government pension fund.

(B) Non-government pension fund.

(iv) Special rule for stock owned by publicly-traded

cor porati ons.

(v) Special rule for not-for-profit organizations.

(4) Omwnership statenents from sharehol ders.

(i) Omership statenments from i ndividual s.

(i1) Oamnership statenents fromforeign governnents.

(i1i1) Omership statements from publicly-traded corporate
shar ehol ders.

(iv) Omnership statenents fromnot-for-profit organizations.
(v) Omership statements frominternediaries.

(A) Ceneral rule.

(B) Omership statements fromw dely-held internediaries wth
regi stered sharehol ders owning | ess than one percent of such
wi dely-held internediary.

(C Ownership statenents from pension funds.

Ownership statenents from governnent pension funds.

Onner ship statenents from non-government pension funds.
Time for nmaking determ nations.

Avail ability and retention of docunents for inspection.
Reporting requirenents.
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81.883-5 Effective date.

(a) Ceneral rule
(b) Election for retroactive application.
(c) Transition rule.
Par. 3. Section 1.883-1 is revised to read as foll ows:

81.883-1 Exclusion of incone fromthe international operation of

ships or aircraft.

(a) Ceneral rule. A foreign corporation shall exclude from




its gross incone for U S. tax purposes any incone it derives from
the international operation of ships or aircraft if such incone
Is qualified income under paragraph (b) of this section and if
the corporation is a qualified foreign corporation under
paragraph (c) of this section. See paragraph (e) of this section

for the definition of the termoperation of ships or aircraft and

see paragraph (f) of this section for the definition of the term

I nternati onal operation.

(b) Qualified incone. Qualified incone is incone fromthe

I nternational operation of ships or aircraft that--

(1) I's properly includible in any of the inconme categories
described in paragraph (h)(2) of this section; and

(2) I's the subject of an equival ent exenption, as described
i n paragraph (h) of this section, granted by the qualified
foreign country in which the foreign corporation seeking
qualified foreign corporation status is organi zed. See paragraph
(d) of this section for the definition of the termqualified

foreign country.

(c) Qualified foreign corporation--(1) General rule. A

qualified foreign corporation is a corporation, as defined in
88301. 7701-2(b) and 301.7701-3 of this chapter, that is engaged
in the international operation of ships or aircraft and that is
organized in a qualified foreign country. To be a qualified
foreign corporation the corporation nust also satisfy one of the
three stock ownership tests described in paragraph (c)(2) of this

section and satisfy the substantiation and reporting requirenments
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described in paragraph (c)(3) of this section. A corporation may
be a qualified foreign corporation with respect to one category
of qualified inconme but may not be with respect to another
category of income. See paragraph (h)(2) of this section for a
di scussi on of categories of qualified incone.

(2) Stock ownership tests. To be a qualified foreign

corporation the foreign corporation generally nust denonstrate
and docunent that nore than fifty percent of the value of its
stock is owned by qualified shareholders, as determned in
81.883-4 (qualified sharehol der stock ownership test). However

a foreign corporation will not be required to denonstrate that it
satisfies the qualified sharehol der stock ownership test if it
can denonstrate either that its stock is primarily and regularly
traded on an established securities market in a qualified foreign
country or in the United States, as determ ned under 81.883-2
(publicly-traded test), or that it is a controlled foreign
corporation as determ ned under 81.883-3 (CFC test).

(3) Substantiation and reporting requirenents--(i) General

rule. To be a qualified foreign corporation, a foreign

corporation nust include the following information in its Form
|1 20F, “U.S. Incone Tax Return of a Foreign Corporation,” in the
manner that the Form 1120F and its acconpanyi ng instructions
prescribes- -

(A) The corporation’s nanme and address (including mailing
code);

(B) The corporation’s U.S. taxpayer identification nunber;
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(C The foreign country in which the corporation is
or gani zed,

(D) The applicable authority for an equival ent exenption,
(e.g., acitation to either a statute in the country where the
corporation is organized or a diplomatic note between the foreign
country where the corporation was organi zed and the United States
that provides an equival ent exenption, or to Rev. Rul. 97-31
(1997-1 C.B. 703) (see 8601.601(d)(2) of this chapter), if the
foreign country is included in Part Il or 11l of the Table of
countries that currently provide an equival ent exenption);

(E) The category or categories of qualified incone for which
an exenption is being clained;

(F) A reasonable estimate of the anpbunt of each category of
U S. source qualified incone for which the exenption is clained;

(G Any other information required under 81.883-2(f), 1.883-
3(d), or 1.883-4(e); and

(H Any other specified information.

(i1) Further docunentation. |If the Conm ssioner requests in

witing that the foreign corporation substantiate representations
made under paragraph (c)(3)(i) of this section, or under 81.883-
2(f), 1.882-3(d) or 1.883-4(e), the foreign corporation nust
provi de the supporting docunentation or substantiation within 60
days following the witten request. |If the foreign corporation
does not provide all of the information requested within the 60
day period but denonstrates that the failure was due to

reasonabl e cause and not willful neglect, the Conm ssioner may
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grant the foreign corporation a 30-day extension to provide the
supporting docunentation or substantiation. Wether a failure to
obtain the docunentation or substantiation in a tinely manner was
due to reasonabl e cause shall be determ ned by the Conm ssi oner
after considering all the facts and circunstances.

(4) Conmm ssioner’s discretion to cure defects in

docunentation. The Comm ssioner retains the discretion to cure

any defects in the docunentation where the Conm ssioner is
satisfied that the foreign corporation would otherw se be a
qual ified foreign corporation.

(d) Qualified foreign country. A qualified foreign country

Is a foreign country that grants to corporations organized in the
United States an equival ent exenption, as described in paragraph
(h) of this section, for the category of qualified incone earned
by the foreign corporation seeking qualified foreign corporation
status. A foreign country may be a qualified foreign country

Wi th respect to one category of incone but not with respect to
anot her category of incone, as described in paragraph (h)(2) of

this section.

(e) Operation of ships or aircraft--(1) General rule. Only
a corporation that is an owner, |essor or |essee of an entire
ship or aircraft used to carry cargo or passengers for hire can
be consi dered engaged in the operation of ships or aircraft. The

termoperation of ships or aircraft, which includes the operation

of a single ship or aircraft, neans--

(i) Carriage of passengers or cargo for hire;
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(ii1) Time or voyage charter of a ship, or wet |ease of an
aircraft (full charter), as defined in paragraph (e)(3) of this
section;

(iii1) Bareboat charter of a ship, or dry | ease of an
aircraft, as defined in paragraph (e)(3) of this section; or

(iv) Active participation by a foreign corporation that is
ot herwi se engaged in the operation of ships or aircraft in a
pool , partnership, strategic alliance, joint operating agreenent,
code sharing or other joint venture, that is itself engaged in
t he operation of ships or aircraft.

(2) Activities not considered operation of ships or

aircraft. A corporation that is not engaged in any of the
activities described in paragraph (e)(1) of this section shal
not be consi dered engaged in the operation of ships or aircraft.
Exanpl es of activities that do not constitute activities
described in (e)(1) include--

(i) The activities of a nonvessel -operating conmon carrier
(NVOCC), as defined in paragraph (e)(3)(viii) of this section;

(ii1) Space or slot charter, as defined in paragraph
(e)(3)(vii) of this section

(iii) Ship managenent;

(iv) Qotaining crews for ships or aircraft not operated by
t he corporation;

(v) The activities of a ship’'s agent;

(vi) Ship or aircraft brokering;

(vii) Freight forwarding;
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(viii) The activities of travel agents and tour operators;

(ix) Rental by a container |easing conpany of containers and
rel ated equi pnent for inland transportation;

(x) Passive investnent in an enterprise, including a pool,
partnership, strategic alliance, joint operating agreenent, or
other joint venture, engaged in the international operation of
ships or aircraft; or

(xi) The activities of a concessionaire.

(3) Definitions--(i) Full charter. Full charter (or ful

rental) means a tine charter or a voyage charter of a ship or a
wet | ease of an aircraft.

(ii1) Tinme charter. A tinme charter is a contract for the use

of a ship or aircraft for a specific period of time during which
the owner/l essor of the ship or aircraft retains control of the
navi gati on and managenent of the ship or aircraft (e.g., the
owner/| essor continues to be responsible for the crew, supplies,
repairs and mai ntenance, fees and insurance, charges, conm ssions
and ot her expenses connected with the use of the ship or
aircraft).

(ii1) Voyage charter. A voyage charter is a contract

simlar to a tinme charter except that the ship or aircraft is
chartered for a specific voyage or flight rather than for a
specific period of tine.

(iv) Wet |ease. Wien a tinme charter or voyage charter
I nvol ves an aircraft, it is referred to, in both cases, as a wet

| ease.
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(v) Bareboat charter. A bareboat charter is a contract for
the use of aircraft whereby the charterer/lessee is in conplete
possession, control, and comand of the ship or aircraft and
perfornms functions normally perfornmed by the owner/| essor of the
ship or aircraft. For exanple, the charterer/lessee is
responsi bl e for the navigation and nmanagenent of the ship or
aircraft, the crew, supplies, repairs and nmai ntenance, fees,

I nsurance, charges, comm ssions and ot her expenses connected wth
the use of the ship or aircraft. The owner/lessor of the ship
bears none of the expense or responsibility of operation of the
ship or aircraft.

(vi) Dry |l ease. Wen a bareboat charter involves an
aircraft, it is referred to as a dry |ease.

(vii) Space or slot charter. A space or slot charter is a

contract for use of a certain anmount of space (but |ess than al
of the space) on a ship or aircraft, and may be on a tine or
voyage basis. Wen used in connection with passenger aircraft
this may be referred to as the sale of block seats.

(viii) Nonvessel operating common carrier (NVOCC). A

nonvessel operating conmon carrier is an entity that holds itself
out to the public as providing transportation for hire, assunes
responsibility or has liability by law for safe transportation of
shi pnments and arranges in its own nane with underlying carriers
for the performance of such transportation. An NVOCC is

di stingui shable froma charterer/lessee in that a

charterer/l essee hires and has control of all or part of a
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vessel. An NVOCC is nerely a custoner of the ocean conmon
carrier. \Were an NVOCC consol i dates shipnments and holds itself
out to the public as providing transportation for hire, its
services and liabilities are conparable to that of a freight

f orwar der.

(i x) Code-sharing arrangenents. Code sharing is an

arrangenent in which one air carrier puts its identification code
on the flight of another carrier. This allows the first carrier
to hold itself out as providing service in markets where it does
not operate or where it operates infrequently. Code sharing can
range froma very limted agreenment involving only one market, to
al It ances between international carriers involving agreenments on
joint marketing, baggage handling, one-stop check-in service and

sharing of frequent flyer awards.

(f) ILnternational operation--(1) General rule. The term

I nternational operation neans operation of ships or aircraft, as

defined in paragraph (e) of this section, on voyages or flights
that begin or end in the United States, as determ ned in
paragraph (f)(2) of this section, and correspondi ngly end or
begin in a foreign country. The term does not include a voyage
or flight that begins and ends in the United States even if the
voyage or flight contains a segnent extendi ng beyond the
territorial limts of the United States with no stop in a foreign
country. Operation of ships or aircraft beyond the territorial
limts of the United States does not, in itself, constitute

I nternational operation of ships or aircraft.
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(2) Determ ning whether incone is frominternationa

operation. Wether incone is derived fromthe internationa
operation of ships or aircraft is determ ned on a passenger-by-
passenger basis (as provided in paragraph (f)(2)(i) of this
section) and item of cargo-by-itemof cargo basis (as provided in
paragraph (f)(2)(ii) of this section). In the case of the
bareboat charter of a ship or the dry | ease of an aircraft,

whet her the charter inconme is derived frominternationa

operation is determ ned by reference to the use of the ship or
aircraft by the Iowest-tier operator in the chain of |essees (as
provided in paragraph (f)(2)(iii) of this section).

(i) ILnternational carriage of passengers--(A) In general.

Except in the case of a round trip cruise, inconme fromthe
carriage of a passenger will be incone fromthe international
operation of ships or aircraft if the passenger is carried

bet ween a beginning point in the United States and an endi ng
point in a foreign country and vice versa. Carriage of a
passenger will be treated as ending at the passenger’s fina
destination even if, en route to the passenger’s fina
destination, a stop is nmade at an internedi ate point for
refueling, maintenance, or other business reasons, provided the
passenger does not change aircraft or ships at the internediate
point. Simlarly, carriage of a passenger will be treated as
begi nni ng at the passenger’s point of origin even if, en route
to the passenger’s final destination, a stop is made at an

I nternmedi ate point and the passenger does not change aircraft or

63



ships at the internediate point. Carriage of a passenger wll be
treated as beginning or ending at a U.S. or foreign internediate
point if the passenger changes aircraft or ships at that

I nt er medi ate point.

(B) Round trip travel on cruise ships. 1In the case of the

carriage of a passenger on a round trip cruise that begins in the
United States, stops at a foreign internmediate port for shore
excursions, refueling, maintenance, or other business reasons,
and returns to the same or another U. S. port, the carriage of
such passenger on the round trip cruise will be treated as

I nternational operation of a ship under paragraph (f)(2)(i)(A) of
this section. Such a round trip cruise may al so i nclude one or

nore internediate stops at a U.S. port or ports for simlar

pur poses.
(i1) International carriage of cargo. Incone fromthe
carriage of cargo will be incone fromthe international operation

of ships or aircraft if the cargo is carried between a begi nning
point in the United States and an ending point in a foreign
country or vice versa. Carriage of cargo will be treated as
ending at the final destination of the cargo even if, en route to
that final destination, a stop is nmade at a U S. internedi ate

poi nt, provided that the cargo is transported to its ultimate
destination on the same ship or aircraft. |If the cargo is
transferred to another ship or aircraft, the carriage of the
cargo may neverthel ess be treated as ending at its final

destination if the sane taxpayer transports the cargo to and from
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the U S. internmediate point and the cargo does not pass through
custons at the U S. internediate point. Simlarly, carriage of
cargo will be treated as beginning at the cargo’s point of
origin, even if en route to its final destination, a stop is nade
at a U S internediate point, provided that the cargo is
transported to its ultinmate destination on the sanme ship or
aircraft. |If the cargo is transferred to another ship or
aircraft, the carriage of the cargo may neverthel ess be treated
as beginning at the point of origin if the sane taxpayer
transports the cargo to and fromthe U S. internedi ate point and
the cargo does not pass through custons at the U. S. internediate
poi nt. Repackagi ng, recontainerization, or any other activity

I nvol ving the unloading of the cargo at the U S. internediate
point will not change these results if the sane taxpayer
transports the cargo to and fromthe U S. internedi ate point and
the cargo does not pass through custons at the U. S. internediate
poi nt .

(ii1i) Bareboat charter of ships or aircraft used in

I nternational operations. |If a qualified foreign corporation

bar eboat charters a ship or dry |l eases an aircraft to a | essee
and the | owest tier |essee-operator in the chain of ownership
uses such ship or aircraft for the international carriage of
passengers or cargo for hire, as described in paragraphs
(f)(2)(i) and (ii) of this section, the qualified foreign
corporation may exclude the proportion of the bareboat charter

i ncome attributable to such international operation of the ship
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or aircraft. The foreign corporation nust use a reasonable

nmet hod for determ ning the proportion of the charter incone that

Is attributable to such international operation. Two reasonable

nmet hods for determ ning the anobunt of charter inconme attributable
to the international operation of the ship or aircraft are the

fol | ow ng:

(A) Ratio based on use. Miltiply the annual charter anount
attributable to use of the ship or aircraft by a | essee by a
ratio, the nunerator of which is the total nunber of days of
uni nterrupted travel on voyages or flights of such ship or
aircraft between the United States and the farthest point or
poi nts where cargo or passengers are | oaded en route to, or
di scharged en route from the United States, and the denom nator
of which is the total nunber of days in the smaller of the
taxabl e year or the particular charter period. For this purpose,
t he nunber of days during which the ship or aircraft is not
generating transportation inconme, within the neaning of section
863(c)(2), for exanple while the ship or aircraft is out of
service while being repaired or maintai ned, should not be
included in the nunerator of the ratio.

(B) Ratio based on gross incone. Miltiply the annual

charter amount attributable to the use of the ship or aircraft by
the | essee by a ratio, the nunerator of which is the U S. source
gross transportation incone (USSGTI as that termis defined in
section 887(b)) earned fromthe operation of the vessel or

aircraft by the I owest tier |essee-operator, and the denom nator
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of which is the total gross incone of such | essee-operator from
the operation of the ship or aircraft during the smaller of the
taxabl e year or the termof the charter, if such information is
avai l able. An allocation based on the net incone of such | essee-
operator will not be considered reasonable for this purpose.

(g) Activities incidental to the international operation of

ships or aircraft--(1) General rule. Certain activities of an
operator of ships or aircraft are so closely related to the
primary activity of operation of ships or aircraft that they are
considered incidental to such operations. Incone fromthese
incidental activities is eligible for the reciprocal exenption
under this section. Exanples of activities of a foreign
corporation engaged in the international operation of ships or
aircraft that nmay be considered incidental to such operation

I ncl ude- -

(i) Contracting for the international carriage of cargo or
passengers, as defined in paragraph (f) of this section, using a
space or slot charter, alliance, code sharing or simlar
arrangenent, on ships or aircraft operated by another carrier;

(ii1) Tenmporary investnment of working capital funds;

(iii) Sale of tickets for an international voyage by a ship
operator for another ship operator;

(iv) Sale of tickets for an international flight by an air
carrier for another air carrier;

(v) Rental of containers in connection with the

I nternational carriage of goods by sea by the operator of a ship
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or by air by the operator of an aircraft;

(vi) Contracting wth concessionaires for performnce of
servi ces onboard during the international operation of the
operator’s ship or aircraft as the case may be; or

(vii) Bareboat charter of ships or aircraft normally used by
the operator in international operation but currently not needed,
If the ship or aircraft is used by the |l essee for international
voyages or flights.

(2) Activities not considered incidental to the

I nternational operation of ships or aircraft. Exanples of

activities that are not considered to be incidental to the
I nternational operation of ships or aircraft by an operator
I ncl ude- -

(i) The sale of or arranging for train travel, bus
transfers, |land tour packages, or port city hotel acconmodati ons
wWithin the United States or a foreign country, or the sale of
airline tickets by a cruise ship operator or cruise tickets by an
air carrier;

(i1) The sale or rental of real property;

(iii1) Treasury activities involving the investnent of excess
funds or funds awaiting repatriation generated by the operation
of ships or aircraft;

(iv) Rental of containers for a donestic |eg of
transportation in connection with international carriage of
car go;

(v) Passive investnent in an enterprise engaged in the
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I nternational operation of ships or aircraft;

(vi) Services perfornmed for parties other than passengers,
consi gnors or consignees, such as ground services at ports or
airports or ship or aircraft maintenance; or

(vii) The carriage of passengers or cargo on ships or
aircraft on donestic |legs, not treated as international operation
under paragraph (f) of this section, either by the foreign
operator or by a U S. operator that is a nenber with the foreign
operator in a pool, partnership, strategic alliance, joint
operating agreenent, code sharing or other joint venture, that is

itself engaged in the operation of ships or aircraft.

(h) Equival ent exenption--(1) Ceneral rule. A foreign
country grants an equi val ent exenption when it exenpts from
taxation income fromthe international operation of ships or
aircraft derived by corporations organized in the United States.
Whet her a foreign country provides an equival ent exenption nust
be determ ned separately with respect to each category of incone,
as provided in paragraph (h)(2) of this section. However, an
equi val ent exenption nmay be available for incone derived fromthe
I nternational operation of ships even though incone derived from
the international operation of aircraft may not be exenpt, and
vice versa. For rules regarding shareholders resident in a
foreign country that offers an exenption under an incone tax
convention, see 81.883-4(b)(3). An equivalent exenption may
exi st where the foreign country--

(i) Cenerally inposes no tax on incone, including incone
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fromthe international operation of ships or aircraft;

(ii1) Specifically provides a donestic |aw tax exenption for
I ncome derived fromthe international operation of ships or
aircraft, either by statute, decree, or otherw se; or

(ii11) Exchanges diplomatic notes with the United States, or
enters into an agreenment with the United States, that provides
for a reciprocal exenption under section 883.

(2) Determ ning equivalent exenptions for each category of

i ncone. \Wether a foreign country grants an equival ent exenption
I's determ ned separately with respect to each category of incone
listed in paragraphs (h)(2)(i) through (vii) of this section and
I's determ ned separately with respect to incone fromthe
operation of ships and income fromthe operation of aircraft.
Where an exenption is unavailable in the foreign country for a
particul ar category of inconme, a foreign corporation organized in
that country shall not be permtted to exenpt that category of
income fromU. S. tax under this section, even though the foreign
country may grant an equi val ent exenption for other categories of
I ncome. An equi val ent exenption may be avail able for incone
derived fromthe international operation of ships even though
i ncome derived fromthe international operation of aircraft may
not be exenpt, and vice versa. A separate determ nation of
whet her a foreign country grants an equi val ent exenption nust be
made for each of the follow ng categories of incone--

(i) I'nconme fromthe carriage of cargo and passengers

(operating incone);
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(ii) Time or voyage (full) charter incone (or full rental);

(ii1) Bareboat charter incone (or bareboat rental);

(iv) Incidental bareboat charter inconme (or incidental
bar eboat rental);

(v) Incidental container-related incone;

(vi) Incone incidental to the operation of ships or aircraft
ot her than incidental inconme described in paragraphs (h)(2)(iv)
and (v) of this section; and

(vii) Capital gains of the operator fromthe sale, exchange
or other disposition of a ship, aircraft, container or related
equi pnment or other noveable property used by that operator in the
I nternational operation of ships or aircraft.

(3) Special rule with respect to incone tax conventions. |If

a corporation is organized in a foreign country that provides an
equi val ent exenption only through an incone tax convention with
the United States, the foreign corporation nust satisfy the terns
of that convention before it can receive a benefit under the
convention and the foreign corporation may not clai man exenption
under section 883. |If, however, the corporation is organized in
a foreign country that offers an equival ent exenption under an

I ncome tax convention and al so by sone ot her neans, such as by

di pl omatic note or donmestic law, the foreign corporation may
choose annually whether it will claimbenefits under section 894
and the incone tax convention or an exenption under section 883.
This choice will apply with respect to all inconme of the

corporation fromthe international operation of ships or aircraft
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and the choi ce cannot be nade separately with respect to
different categories of such income. |If a foreign corporation
bases its claimfor an exenption on section 883 rather than the
I ncome tax convention, the foreign corporation nust satisfy al

of the requirenments under this regulation to qualify for an
exenption fromU. S. incone tax. See 81.883-4(b)(3) for rules
regardi ng sharehol ders resident in a foreign country that offers
an equi val ent exenption under a treaty.

(4) Exenptions not qualifying as equival ent exenptions--(i)

General rule. Exenptions provided to corporations organized in

the United States by certain foreign countries may not satisfy
t he equi val ent exenption requirenents of this section.

(i1) Reduced tax rate or tine limted exenption. The

exenption granted by the foreign country's |aw or incone tax
convention nust be a conplete exenption. The exenption nmay not
constitute nerely a reduction to a non-zero rate of tax |evied
agai nst corporations organized in the United States engaged in
the international operation of ships or aircraft or a tenporary
reduction to a zero rate of tax for only a limted period of
time, such as in the case of a tax holiday.

(ii1) Lnbound or outbound freight tax. Wth respect to the

carriage of cargo, the foreign country nust provide an exenption
fromtax for incone fromtransporting freight both inbound and
out bound before it wll be considered to grant an equival ent
exenption. A foreign country that inposes tax only on outbound

freight will not be treated as granting an equival ent exenption
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for incone fromtransporting freight inbound into that country.

(iv) Exenptions for limted types of cargo. A foreign

country nust provide an exenption fromtax for income from
transporting all categories of cargo before it will be considered
to grant an equi val ent exenption. For exanple, if a foreign
country were generally to inpose tax on inconme fromthe

I nternational carriage of cargo but to provide a statutory
exenption for income fromtransporting agricultural products, the
foreign country woul d not be considered to grant an equival ent
exenption with respect to incone fromthe international carriage
of cargo and passengers and would not be a qualified foreign
country with respect to that type of incone.

(v) Territorial tax systens. A foreign country with a

territorial tax systemw || be treated as granting an equi val ent
exenption if it treats incone fromthe international operation of
ships or aircraft derived by a U.S. corporation as 100 percent
foreign source and thereby not subject to tax, even if the incone
I's derived froma voyage or flight that begins or ends in that
foreign country.

(vi) Countries that tax on a residence basis. A foreign

country that generally provides an equival ent exenption to
corporations organized in the United States but al so inposes a
resi dence-based tax on certain corporations organized in the
United States, may neverthel ess be considered to grant an

equi val ent exenption if the residence-based tax is inposed only

on a corporation organized in the United States that maintains
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Its center of managenent and control or other conparable
attributes in that foreign country. |If the residence-based tax
I's inposed on corporations organized in the United States and
engaged in the international operation of ships or aircraft that
are not managed and controlled in that foreign country, the
foreign country shall not be treated as a qualified foreign
country and shall not be considered to grant an equival ent
exenption for purposes of this section.

(vii) Exenptions within categories of incone. A foreign

country nust provide an exenption fromtax for all income in a
category of income, as defined in paragraph (h)(2) of this
section. For exanple, a country that exenpts inconme fromthe

bar eboat charter of passenger aircraft but not the bareboat
charter of cargo aircraft does not provide an equival ent
exenption. However, an equival ent exenption nmay be avail able for
I ncome derived fromthe international operation of ships even

t hough inconme derived fromthe international operation of
aircraft may not be exenpt, and vice versa.

(i) Treatnment of possessions. A possession of the United

States will be considered to grant an equi val ent exenption and
will be treated as a qualified foreign country if it is on a

mrror system The termmrror systemrefers to the general

applicability in the possession of the Internal Revenue Code of
1986, as anended, with the nane of the possession substituted for
"United States" where appropriate. |[|f a possession does not use

a mrror system the possession nmay nevertheless be a qualified
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foreign country if, for exanple, it provides for an equival ent

exenption through its internal |aw.

(j) Expenses related to exenpt incone not deductible from

non-exenpt incone. |If a qualified foreign corporation derives

i ncome fromthe international operation of ships or aircraft as
well as froma non-exenpt activity, and that incone is
effectively connected with the conduct of a trade or business
wWithin the United States, the foreign corporation may not deduct
fromincone derived froma non-exenpt activity, any anount
ot herw se all owabl e as a deduction fromqualified shipping or
aircraft incone if that incone is excluded under this proposed
rule. See section 265(a)(1).

Par. 4. Sections 1.883-2 through 1.883-5 are added to read
as foll ows:

81.883-2 Treatnent of publicly-traded corporations.

(a) Ceneral rule. A foreign corporation shall satisfy the

stock ownership test of 81.883-1(c)(2) if it is considered a
publicly-traded corporation and satisfies the substantiation and
reporting requirenments of paragraphs (e) and (f) of this section.
To be considered a publicly-traded corporation, the stock of the
foreign corporation nust be primarily traded and regularly traded
on one or nore established securities markets, as those terns are
defined in paragraphs (b), (c), and (d) of this section, in the
United States or any qualified foreign country.

(b) Established securities market--(1) General rule. For

pur poses of this section, the termestablished securities market
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means, for any taxable year--

(i) Aforeign securities exchange that is officially
recogni zed, sanctioned, or supervised by a governnental authority
of the country in which the market is |ocated, and has an annual
val ue of shares traded on the exchange exceeding $1 billion
during each of the three cal endar years imedi ately preceding the
begi nni ng of the taxable year;

(i1) A national securities exchange that is registered under
section 6 of the Securities Act of 1934 (15 U.S. C. 78f);

(iii) A United States over-the-counter market, as defined in
par agraph (b)(4) of this section;

(iv) Any exchange designated under a Limtation On Benefits
article in a United States incone tax convention; and

(v) Any other exchange that the Secretary nmay designate by
regul ati on or otherw se.

(2) Exchanges with nultiple tiers. |If an exchange in a

foreign country has nore than one tier or nmarket |evel on which
stock may be separately listed or traded, each such tier shall be
treated as a separate exchange.

(3) Conputation of dollar value of stock traded. For

pur poses of paragraph (b)(1)(i) of this section, the value in
U S. dollars of shares traded during a cal endar year shall be
determ ned on the basis of the dollar value of such shares traded
as reported by the International Federation of Stock Exchanges
| ocated in Paris, or, if not so reported, then by converting into

U S. dollars the aggregate value in |local currency of the shares
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traded using an exchange rate equal to the average of the spot
rates on the |ast day of each nonth of the cal endar year.

(4) Over-the-counter market. An over-the-counter market is

any market reflected by the existence of an interdeal er quotation
system An interdeal er quotation systemis any system of general
circulation to brokers and dealers that regularly dissem nates
quot ati ons of stocks and securities by identified brokers or

deal ers, other than by quotation sheets that are prepared and

di stributed by a broker or dealer in the regular course of

busi ness and that contain only quotations of such broker or

deal er.

(5) Discretion to determ ne that an exchange does not

qualify as an established securities market. The Comm ssi oner

may determ ne that a securities exchange that otherw se neets the
requi renents of this paragraph (b) of this section does not
qualify as an established securities market, if--

(i) The exchange does not have adequate listing, financial
di scl osure, or trading requirenents (or does not adequately
enforce such requirenments); or

(i1) There is not clear and convincing evidence that the
exchange ensures the active trading of |isted stocks.

(c) Primarily traded. For purposes of this section, stock

of a corporation is primarily traded on one or nore established
securities markets, as defined in paragraph (b) of this section,
if, with respect to each class of stock described in paragraph

(d)(1)(i) of this section (relating to classes of stock relied on
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to nmeet the regularly traded test)--

(1) The nunber of shares in each such class that are traded
during the taxable year on all established securities markets in
that country exceeds

(2) The nunber of shares in each such class that are traded
during that year on established securities markets in any other
single foreign country.

(d) Regularly traded--(1) General rule. For purposes of

this section, stock of a corporation is regularly traded on one
or nore established securities markets, as defined in paragraph
(b) of this section, if--

(i) One or nore classes of stock of the corporation that, in
the aggregate, represent 80 percent or nore of the total conbined
voting power of all classes of stock of such corporation entitled
to vote and of the total value of the stock of such corporation
are listed on such nmarket or markets during the taxable year; and

(i) Wth respect to each class relied on to neet the 80
percent requirenment of paragraph (d)(1)(i) of this section--

(A) Trades in each such class are effected, other than in de
mnims quantities, on such market or markets on at |east 60 days
during the taxable year (or 1/6 of the nunber of days in a short
t axabl e year); and

(B) The aggregate nunber of shares in each such class that
are traded on such market or markets during the taxable year are
at | east 10 percent of the average nunber of shares outstanding

in that class during the taxable year (or, in the case of a short
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taxabl e year, a percentage that equals at |east 10 percent of the
average nunber of shares outstanding in that class during the
taxabl e year multiplied by the nunber of days in the short

t axabl e year, divided by 365).

(2) dasses of stock traded on a donestic established

securities market treated as neeting trading requirenents. A

class of stock that is traded during the taxable year on an

est abl i shed securities market |ocated in the United States shal
be considered to neet the trading requirenents of paragraph
(d)(1)(ii) of this section if the stock is regularly quoted by
deal ers making a market in the stock. A dealer nmakes a market in
a stock only if the dealer regularly and actively offers to, and
in fact does, purchase the stock from and sell the stock to,
custoners who are not related persons (as defined in section
954(d)(3)) with respect to the dealer in the ordinary course of a

trade or business.

(3) dosely-held classes of stock not treated as neeting

trading requirenent--(i) General rule. Except as provided in

paragraph (d)(3)(ii) of this section, a class of stock of a
foreign corporation listed on an established securities market or
mar ket s and ot herw se neeting the trading requirenents of
paragraph (d)(1)(ii) of this section shall not be treated as
meeting the trading requirenents of paragraph (d)(1)(ii) of this
section (or the requirenments of paragraph (d)(2) of this section)
for a taxable year if, at any tine during the taxable year, one

or nore persons who own at |east 5 percent of the value of the
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out standi ng shares of the class of stock (5 percent sharehol ders
as determ ned under paragraph (d)(3)(iii) of this section) own,
In the aggregate, 50 percent or nore of the value of the shares.
(i1) Exception. Notw thstanding the general rule of
paragraph (d)(3)(i) of this section, a closely-held class of
stock that otherw se satisfies the trading requirenents of
paragraph (d)(1)(ii) of this section may be treated as neeting
such trading requirenents if the foreign corporation can
establish that nore than 50 percent of the value of the
out standi ng shares of the class of stock is owned, or treated as
owned under 81.883-4(c), by persons who are qualified
sharehol ders, within the neaning of 81.883-4(b), for nore than
hal f the nunber of days during the taxable year. |In addition,
such persons may not own their interests in the foreign
corporation either directly or by applying the attribution rules
of 81.883-4(c) through bearer shares. Further, the foreign
corporation nust obtain fromsuch persons the rel evant
docunent ati on described in 81.883-4(d).

(iii) Treatnment of related persons. Solely for purposes of

determ ni ng whether a person is a 5 percent sharehol der, persons
related within the nmeani ng of section 267(b) shall be treated as
one person. In determning whether two or nore corporations are
menbers of the same controlled group under section 267(b)(3), a
person is considered to own stock owned directly by such person,
stock owed wth the application of section 1563(e)(1), and stock

owned with the application of section 267(c). Further, in
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determ ni ng whether a corporation is related to a partnership
under section 267(b)(10), a person is considered to own the
partnership interest owned directly by such person and the
partnership interest owmmed wth the application of section
267(e) (3).

(4) Anti-abuse rule. Trades between rel ated persons

described in section 267(b), as nodified by paragraph (d)(3)(iii)
of this section, and trades conducted in order to neet the
requi renents of paragraph (d)(1) of this section (the trading
rule) shall be disregarded. A class of stock shall not be
treated as neeting the trading requirenents of paragraph (d)(1)
of this section if there is a pattern of trades conducted to neet
the requirenents of paragraph (d)(1) of this section. For
exanpl e, trades between two persons that occur several tines
during the taxable year may be treated as an arrangenent or a
pattern of trades conducted to neet the trading requirenents of
paragraph (d)(1)(ii) of this section.

(5) Exanple. The closely-held class of stock rule in
paragraph (d)(3) is illustrated by the foll ow ng exanpl e:

Exanple. dosely-held exception--(i) Facts. X is a
corporation organized in a qualified foreign country. X has one
class of stock that is listed and primarily traded on an
establ i shed securities market in the qualified foreign country.
The class of stock of X also neets the trading requirenents of
paragraph (d)(1)(ii) of this section. However, the founding
famly owns 60 percent of that class of stock through Hold Co.
The remai ning 40 percent is not owned by any 5 percent
sharehol der. Sone of the famly nmenbers are U S. residents,
while the remaining famly nenbers are residents of the qualified

foreign country. Individuals A and B are nenbers of the founding
famly and each owns 10 percent of the stock of Hold Co.
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(ii1) Analysis. Because Hold Co owns 60 percent of the class
of stock, Hold Co is a 5 percent sharehol der and the cl ass of
stock will not be regularly traded unless X can prove, applying
the attribution rules of 81.883-4(c), that nore than 50 percent
of the stock of X is owned, or treated as owned under 8§1.883-
4(c), by residents of a qualified foreign country. |[If X can
denonstrate that nore than 50 percent of the stock held by Hold
Co is owned by qualified shareholders, X can neet this burden and
the stock of X will be regularly traded because the exception in
paragraph (d)(3)(ii) of this section would apply.

(e) Substantiation that a foreign corporation is publicly

traded--(1) In general. A foreign corporation that relies on the
publicly traded test of this section to establish that it is a
qualified foreign corporation for purposes of 81.883-1(c)(2) nust
substantiate that the stock of the foreign corporation is
primarily and regularly traded on an established securities
market. If one of the classes of stock on which the foreign
corporation relies to neet this test is closely-held within the
meani ng of paragraph (d)(3)(i) of this section, the foreign
corporation nust obtain an ownership statenment described in
81.883-4(d) fromeach qualified sharehol der and internediary that
it relies upon to satisfy the exception to the closely-held class
of stock rule, but only to the extent such statenent woul d be
required if the foreign corporation were relying on the qualified
sharehol der test of 81.883-4 with respect to those shares of
stock. The foreign corporation nust also maintain and provide to
t he Conm ssioner upon request a list of its sharehol ders of
record and any ot her relevant information known to the foreign
cor poration.

(2) Availability and retention of docunents for inspection.
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The docunentation described in paragraph (e)(1) of this section
must be retained by the corporation seeking qualified foreign
corporation status (the foreign corporation) until the expiration
of the statute of Iimtations for the taxable year of the foreign
corporation to which the docunentation relates. Such
docunent ati on nust be nade avail able for inspection by the
Comm ssi oner at such tine and such place as the Comm ssioner may
request in witing.

(f) Reporting requirenents. A foreign corporation relying

on this section to satisfy the stock ownership requirenments of
81.883-1(c)(2) nust provide the followng information that is
current as of the end of the corporation's taxable year, in
addition to the information required in 81.883-1(c)(3) to be
included in its Form 1120F for the taxable year--

(1) The nane of the country in which the stock is primarily
t raded,

(2) The nanme of the established securities market or markets
on which that the stock is |isted;

(3) A description of each class of stock relied upon to neet
the requirenents of paragraph (d) of this section, including the
nunber of shares issued and outstanding as of the close of the
t axabl e year

(4) For each class of stock relied upon to neet the
requi renents of paragraph (d) of this section, if one or nore 5
percent sharehol ders, as defined in paragraph (d)(3)(i) of this

section, own in the aggregate 50 percent or nore of the val ue of
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t he outstandi ng shares of that class of stock at any tinme during
the taxable year, state--

(i) The name and address of each 5 percent sharehol der of
that class of stock and each rel ated person whose stock is
treated as owned by the 5 percent sharehol der;

(i1) For each qualified sharehol der of the closely-held
cl ass of stock upon whomthe corporation intends to rely to
satisfy the exception to the closely-held class of stock rule of
paragraph (d)(3)(ii) of this section--

(A) The nane of each such sharehol der

(B) The percentage of the total value of the stock held by
each such sharehol der

(C© The address of record of each such sharehol der;

(D) The country of residence of each such sharehol der,
determ ned under 81.883-4(b)(2)(residence of individua
shar ehol ders) or 81.883-4(d)(3)(special rules for residence of
certain sharehol ders);

(E) The portion of the taxable year of the foreign
corporation during which the requisite ownership in the closely-
hel d bl ock of stock by qualified sharehol ders was sati sfied,;

(5) The percentage of the value of the class of stock
represented by the w dely-held bl ock of stock; and

(6) Any other specified information.

81.883-3 Treatnent of controlled foreign corporations--(a)

General rule. A foreign corporation that is a controlled foreign

corporation (CFC), as defined in section 954(a), satisfies the
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stock ownership test of 81.883-1(c)(2) if it neets the incone

I nclusion test in paragraph (b)(1) of this section and satisfies
the substantiation and reporting requirenents of paragraphs (c)
and (d) of this section, respectively (the CFC test). A CFC that
fails the income inclusion test of paragraph (b)(1) of this
section may not satisfy the stock ownership test of 81.883-
1(c)(2) unless the CFC denpnstrates that it neets either the
publicly traded test of 81.883-2 or the qualified sharehol der
test of §1.883-4.

(b) Special rule for CFCs with certain entity sharehol ders--

(1) lncone inclusion test. For purposes of these proposed rules,

a CFC will not be considered to satisfy the requirenments of
paragraph (a) of this section unless--

(i) Such corporation would be a CFC as defined in section
957(a) if such section were applied without regard to section
318(a)(4); and

(i1) Mre than 50 percent of the CFC s subpart F incone (as
defined in section 952) derived fromthe international operation
of ships or aircraft is includible, pursuant to section 951, in
the gross income of one or nore U S. citizens, individual
residents of the United States or donestic corporations for the
t axabl e years of such persons in which the taxable year of the
CFC ends.

(2) Exanples. The incone inclusion test of this paragraph
(b) isillustrated in the follow ng exanples:

Exanple 1. CFC earns U.S. source incone fromthe
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I nternational operation of aircraft that is not effectively
connected with the conduct of a U S. trade or business. CFCis
organized in a qualified foreign country. CFCis not a publicly
traded corporation and all of its U S. sharehol ders, as defined
in section 951(b), are donestic partnerships. Al of the
partners in those donestic partnerships are citizens and
residents of foreign countries. Thus, the CFC fails the incone
I nclusion test of paragraph (b)(1) of this section because no
anount of the CFC s rel evant subpart F incone is includible in
the gross income of one or nore U S. citizens, individual
residents of the United States or donestic corporations.
Therefore the CFC nust satisfy the rules of 81.883-4, regarding
the qualified sharehol der stock ownership test, in order to
satisfy the stock ownership test of 81.883-1(c)(2) and be
considered a qualified foreign corporation.

Exanple 2. Ship Cois a CFC organized in a qualified
foreign country and is not a publicly traded corporation. Corp
A, a donestic corporation, owns 50 percent of the value of the
stock of Ship Co. X, a donestic partnership, owns the remaining
50 percent of the value of the stock of Ship Co. A U S citizen
Is a partner owning a 20 percent interest in X Individual
partners owning 80 percent of X are citizens and residents of
foreign countries. There are no special allocations of
partnership incone. Ship Co satisfies the inconme inclusion test
of paragraph (b)(1) of this section because 60 percent (50% +
(20% x 50% ) of the subpart F inconme would be includible in the
gross incone of U S. citizens or individual residents of the
United States or donestic corporations. |If Ship Co satisfies the
substanti ation and reporting requirenents of paragraphs (c) and
(d) of this section, respectively and the reporting requirenents
of 81.883-1(c)(3), it wll be a qualified foreign corporation.

(c) Substantiating CFC stock ownership--(1) In general. A

CFC relying on this section to satisfy the stock ownership test
of 81.883-1(c)(2) nust establish all the facts necessary to
satisfy the Comm ssioner that it qualifies under the CFC test.
For purposes of the income inclusion test of paragraph (b)(1) of
this section, if the CFC has one or nore U S. sharehol ders that
are donestic partnerships, estates, or trusts, the proportionate
I nterest of the subpart F incone of the CFC will not be treated

as includible in the gross incone of any partner, beneficiary or
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ot her interest owner of such U S. shareholder that is a U S
citizen, resident of the United States or a donestic corporation
unl ess the CFC obtains the docunentation described in paragraph
(c)(2) of this section.

(2) Docunentation fromcertain U S. shareholders--(i) ILn

general. A CFC can only neet the docunentation requirenents of
paragraph (c)(1) of this section if the CFC obtains the foll ow ng
docunentation fromeach U S. sharehol der that is a partnership
estate or trust, with respect to the taxable year of the entity
which ends with or within the taxable year of the CFC -

(A) A copy of the Form 5471, “Information Return of U S
Persons Wth Respect to Certain Foreign Corporations,” if
required to be filed wwth the U S. shareholder’s return and with
the Internal Revenue Service Center, Philadel phia PA 19255;

(B) Awitten statenent, signed under penalties of perjury
by a person authorized to sign the U S. Federal tax return of the
U.S. shareholder, providing the followi ng information with
respect to each U S. citizen, individual resident of the United
States or donestic corporation that is a partner, beneficiary or
ot her interest owner of each such U.S. sharehol der and upon whom
the CFC intends to rely to satisfy the incone inclusion test of
paragraph (b)(1) of this section--

(1) The nanme, address (if not a non-residential address,
such as a post office box or in care of a financial internediary
or stock transfer agent), and taxpayer identification nunber;

(2) The interest owner’s proportionate interest in the U S.
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sharehol der that reflects that owner’s share of subpart F incone
required to be included in incone on such interest owner’s U.S.
Federal incone tax return;
(3) The percentage of the vote and the percentage of the
val ue of shares of the CFC owned by each such interest owner; and
(C© Any other specified informtion.

(ii) Availability and retention of docunents for inspection.

The docunentati on described in paragraph (c)(2)(i) of this
section nust be retained by the corporation seeking qualified
foreign corporation status (the CFC) until the expiration of the
statute of [imtations for the taxable year of the CFC to which

t he docunentation relates. Such docunentation nust be made

avail abl e for inspection by the Conm ssioner at such place as the
Conmi ssi oner may request in witing.

(d) Reporting requirenents. A foreign corporation that

relies on the CFC test of this section to satisfy the stock
ownership test of 81.883-1(c)(2), nust provide the follow ng
information in addition to the information required in 81.883-
1(c)(3) to be included in its Form 1120F for the taxable year.
The information nust be current as of the end of the
corporation's taxable year and nust include the foll ow ng--

(1) The nanme, address in the corporate records (if that
address is not a non-residential address such as a post office
box or in care of a financial internmediary or stock transfer
agent) and taxpayer identification nunber of each U S.

shar ehol der of the CFC
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(2) The percentage of the value of the shares of the CFC
that is owned by each U S. sharehol der, as defined in section
957(a) if such section were applied without regard to section
318(a)(4);

(3) If one or nore of the U S. shareholders is a donestic
partnership, estate or trust, the nane, address, taxpayer
i dentification nunber and percentage of the vote and the
percent age of the value of shares of the CFC owned by each
I nterest owner of each such U S. shareholder that is a U S.
citizen, individual resident of the United States or a donestic
corporation; and

(4) Any other specified information.

81.883-4 Qualified sharehol der stock ownership test.

(a) Ceneral rule. A foreign corporation shall satisfy the

stock ownership test of 81.883-1(c)(2) if nore than 50 percent of
Its stock (by value) is owned, or treated as owned by applying
the attribution rules of paragraph (c) of this section, for at

| east half of the nunber of days in the foreign corporation's
taxabl e year by one or nore qualified shareholders. |In addition,
a foreign corporation nust neet the substantiation and reporting
requi renents of paragraphs (d) and (e) of this section.

(b) Qualified shareholder--(1) General rule. A sharehol der

Is a qualified shareholder only if the sharehol der--
(i) I's aresident of a country that offers an equival ent
exenption for the same type of incone (as described in 81.883-

1(h)(2)), as that earned by the foreign corporation and for which
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the foreign corporation is seeking an exenpti on;

(ii) Does not own its interest in the foreign corporation
t hrough bearer shares either directly or by applying the
attribution rules of paragraph (c) of this section;

(iii) Provides to the foreign corporation the docunentation
required in paragraph (d) of this section and the foreign
corporation neets the reporting requirenments of paragraph (e) of
this section with respect to such sharehol der; and

(iv) Is described in one of the foll ow ng categories of
qual i fied sharehol ders--

(A) An individual not described in paragraph (b)(1)(iv)(E)
of this section (whose residency is determ ned under paragraph
(b)(2) of this section);

(B) The governnment of a qualified foreign country (or a
political subdivision or |local authority of such country);

(C A foreign corporation that is organized in a qualified
foreign country and neets the publicly traded rul es of §1.883-2;

(D A not-for-profit organization described in paragraph
(b)(4) of this section that is not a pension fund as defined in
par agraph (b)(5) of this section and that is organized in a
qualified foreign country; or

(E) A beneficiary of a pension fund (as defined in paragraph
(b)(5)(iv) of this section) admnistered in or by a qualified
foreign country (whose residency is determ ned under paragraph

(d)(3)(iii) of this section).

(2) Residence of individual shareholders--(i) CGeneral rule.
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An i ndividual not described in paragraph (b)(1)(iv)(E) of this
section is a resident of a qualified foreign country only if the
individual is fully liable to tax as a resident in such country
(e.g., an individual who is liable to tax on a remttance basis
in a foreign country will not be treated as a resident of that
country) and, in addition--

(A) The individual’s tax hone, wthin the neaning of
par agraph (b)(2)(ii) of this section, is wthin that qualified
foreign country for 183 days or nore of the taxable year; or

(B) The individual is treated as a resident of a qualified
foreign country based on special rules pursuant to paragraph
(d)(3) of this section.

(i1) Tax honme. For purposes of this section, an
i ndi vidual"s tax hone is considered to be |ocated at the
i ndividual s regular or principal (if nore than one regul ar)
pl ace of business. |f the individual has no regular or principal
pl ace of business because of the nature of his business (or |ack
of a business), then the individual’s tax honme is |located at his
regul ar place of abode in a real and substantial sense. If an
I ndi vi dual has no regular or principal place of business and no
regul ar place of abode in a real and substantial sense in a
qualified foreign country for 183 days or nore of the taxable
year, that individual does not have a tax hone for purposes of
this section.

(3) Certain incone tax convention restrictions applied to

sharehol ders--(i) Application of restrictions. A sharehol der
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ot herwi se described in paragraph (b)(1) of this section nmay be a
resident of a foreign country that provides an equival ent
exenption for the category of incone at issue through an incone
tax convention with the United States. |If the shareholder relies
on the convention to denonstrate that the country of residence
provi des an equi val ent exenption and the convention has a
requirement in the shipping and air transport article other than
resi dence, such as place of registration or docunentation of the
ship or aircraft, or in the limtation on benefits (LOB) article,
such as a percentage of resident ownership, the shareholder is
not a qualified sharehol der unless the corporation seeking
qualified foreign corporation status would satisfy any such
additional requirement if it were organized in such foreign
country.

(i1) Exanples. The rules of this paragraph (b)(3) are
Illustrated by the foll ow ng exanpl es:

Exanple 1. LOB article requiring additional Country B
ownership. Ship Co is organized in Country A Country A
provi des an equi val ent exenption through a diplomatic note.
Ei ghty percent of the value of the shares of Ship Co is owned by
a resident of Country B. Country B provides an equival ent
exenption only through an income tax convention with the United
States. The limtation on benefits article in the incone tax
convention between the United States and Country B requires that
nore than 75 percent of the value of the shares of a Country B
corporation nust be owned by residents of Country B before such
corporation could receive benefits under the incone tax
convention. In accordance with paragraph (b)(3) of this section,
in order for the Country B resident to be a qualified
shar ehol der, Ship Co nust neet the LOB requirenents of the United
States/ Country B incone tax convention applied as if Ship Co were
a Country B corporation. Because 80 percent of the value of the
shares of Ship Co is owned by a resident of Country B, this
requirenent is satisfied and the Country B sharehol der nmay be a
qual i fied sharehol der
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Exanple 2. Incone tax convention requiring registration of
ship. Ship Co is organized in Country X and owned entirely by
residents of Country Y. Country X s donmestic |aw grants an
equi val ent exenption to shipping corporations organized in the
United States. Country Y grants an equival ent exenption for
shi ppi ng i ncone through an incone tax convention between the
United States and Country Y. Article 8 of the incone tax
convention provides that the exenption will apply only if the
ships are registered in the contracting state of the taxpayer’s
country of residence. Ship Co owns a ship registered in Country
Y and a ship registered in Country Z. In accordance with
paragraph (b)(3) of this section, in order for the Country Y
resident to be a qualified sharehol der, Ship Co nust neet the
flagging requirenents of the United States/Country Y incone tax
convention applied as if Ship Co were a Country Y corporation.
Thus, the Country Y sharehol ders may be qualified sharehol ders
Wi th respect to incone earned by the ship registered in Country Y
but not with respect to the incone earned by the ship registered
in Country Z. Thus, if Ship Co otherw se satisfies the
requirenents of this proposed rule, Ship Co nmay exclude its
I ncome derived fromthe international operation of the ship
registered in Country Y fromgross income for purposes of its
United States incone tax, but may not exclude its income fromthe
I nternational operation of the ship registered in Country Z

(4) Not-for-profit organizations. A not-for-profit

organi zation is a qualified shareholder if it neets the follow ng
requirenents- -

(i) I't is a corporation, association taxable as a
corporation, trust, fund, foundation, |eague or other entity
operated exclusively for religious, charitable, educational, or
recreational purposes, and not organized for profit;

(ii) It is generally exenpt fromtax in its country of
organi zation by virtue of its not-for-profit status; and

(iii) Either--

(A) Mre than 50 percent of its annual support is expended
on behal f of persons described in paragraph (b)(1)(i) of this

section (see paragraph (d)(3)(v) of this section for rules
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regardi ng the residence of individual beneficiaries); or

(B) More than 50 percent of its annual support is derived
from persons described in paragraph (b)(1)(i) of this section
(see paragraph (d)(3)(v) of this section for rules regarding the
resi dence of individual supporters).

(5) Pension funds--(i) Pension fund defined. The term

pensi on fund shall mean a governnment pension fund or a non-

gover nnent pension fund, as those terns are defined,
respectively, in paragraph (b)(5)(ii) and paragraph (b)(5)(iii)
of this section, that is a trust, fund, foundation, or other
entity that is established exclusively for the benefit of

enpl oyees or former enployees of one or nore enployers, the
princi pal purpose of which is to provide retirenent, disability,
and death benefits to beneficiaries of such entity and persons
desi gnated by such beneficiaries in consideration for prior

servi ces rendered.

(i1) Government pension funds. A government pension fund is
a pension fund that is a controlled entity of a foreign sovereign
Wi thin the principles of 81.892-2T(c)(1) (relating to pension
funds established for the benefit of enployees or forner
enpl oyees of a foreign governnent).

(i11) Non-governnent pension funds. A non-governnent

pension fund is a pension fund that--
(A) I's admnistered in a foreign country and is subject to
supervi sion or regulation by a governnental authority (or other

authority del egated to perform such supervision or regul ation by
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a governnental authority) in such country;

(B) I's generally exenpt frominconme taxation in its country
of adm nistration;

(C© Has 100 or nore beneficiaries; and

(D) The trustees, directors or other adm nistrators of which
pensi on fund provide the docunentation required in paragraph (d)
of this section.

(iv) Beneficiary of a pension fund. The term beneficiary of

a pension fund shall nean any person who has nade contri butions
to a pension fund, as that termis defined in paragraph (b)(5)(i)
of this section, or on whose behal f contributions have been nmade,
and who is currently receiving retirenent, disability, or death
benefits fromthe pension fund or can reasonably be expected to
recei ve such benefits in the future, whether or not the person’s
right to receive benefits fromthe fund has vested. See
paragraph (c)(6) of this section for rules regarding the
conmput ati on of stock ownership through non-government pension
funds.

(c) Rules for determ ning constructive ownership--(1)

General rules for attribution. For purposes of applying the

exception to the closely-held test of 81.883-2(d)(3)(ii) and
par agraph (a) of this section, stock owned by or for a
corporation, partnership, trust, estate, or nutual insurance
conpany or simlar entity shall be treated as owned
proportionately by its sharehol ders, partners, beneficiaries,

grantors, or other interest holders as provided in paragraphs
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(c)(2)through (6) of this section. The proportionate interest
rules of this paragraph (c) shall apply successively upward
through a chain of ownership, and a person’s proportionate

I nterest shall be conputed for the relevant days or period that
Is taken into account in determ ning whether a foreign
corporation satisfies the requirenents of paragraph (a) of this
section. Stock treated as owned by a person by reason of this
paragraph (c) shall be treated as actually owned by such person
for purposes of this section. An owner of an interest in an
associ ation taxable as a corporation shall be treated as a

shar ehol der of such association for purposes of this paragraph
(c).

(2) Partnerships--(i) CGeneral rule. A partner shall be

treated as having an interest in stock of a foreign corporation
owned by a partnership in proportion to the |east of--

(A) The partner’s percentage distributive share of the
partnership’s dividend i ncone fromthe stock

(B) The partner’s percentage distributive share of gain from
di sposition of the stock by the partnership; or

(C The partner’s percentage distributive share of the stock
(or proceeds fromthe disposition of the stock) upon |iquidation

of the partnership.

(i1) Partners resident in the sane country. For purposes of
this paragraph, all qualified shareholders that are partners in a
partnership and that are residents of, or organized in, the sane

qualified foreign country shall be treated as one partner. Thus,
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t he percentage distributive shares of dividend i ncome, gain and
l'iquidation rights of all qualified sharehol ders that are
partners in a partnership and that are residents of, or organized
in, the same qualified foreign country are aggregated prior to
determning the least of the three percentages set out in
paragraph (c)(2)(i) of this section. For the neaning of the term

resident, see paragraph (b)(2) of this section.

(iii1) Exanples. The rules of paragraph (c)(2)(ii) of this
section are illustrated by the foll ow ng exanpl es:

Exanple 1. Stock held solely by qualified sharehol ders
through a partnership. Country X grants an equival ent exenpti on.
A and B are individual residents of Country X and are qualified
sharehol ders wi thin the neaning of paragraph (b)(1) of this
section. A and B are the sole partners of Partnership P. FP's
only asset is the stock of Corporation Z, a Country X corporation
seeking a reciprocal exenption under this section. A's
di stributive share of PPs inconme and gain on the disposition of
P's assets is 80 percent, but A s distributive share of P's
assets (or the proceeds therefron) on P s liquidation is 20
percent. B's distributive share of P s incone and gain is 20
percent and Bis entitled to 80 percent of the assets (or
proceeds therefrom on P's liquidation. Under the attribution
rul es of paragraph (c)(2)(ii) of this section, A and B wll be
treated as a single partner owning in the aggregate 100 percent
of the stock of Z owned by P.

Exanple 2. Stock held by both qualified and non-qualified
shar ehol ders through a partnership. Assune the sane facts as in
Exanple 1 except that C, an individual who is not a resident of a
qualified foreign country, is also a partner in P and that Cs
di stributive share of PPs income is 60 percent. The distributive
shares of A and B are the sane as in Exanple 1 except that A's
distributive share of incone is 20 percent. Under the
attribution rules of paragraph (c)(2)(ii) of this section,
qual i fied shareholders A and B will be treated as a single
partner owning in the aggregate 40 percent of the stock of Z
owned by P (i.e., the | owest aggregate percentage of A and B's
di stributive shares of dividend incone (40 percent), gain (100
percent), and liquidation rights (100 percent) with respect to
the Z stock). Thus, Z fails to satisfy the ownership
requi renents of paragraph (a) of this section.
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Exanple 3. Stock held through tiered partnerships. Country
X grants an equi val ent exenption. A and B are individual
residents of Country X and are qualified shareholders within the
meani ng of paragraph (b)(1) of this section. A and B are the
sole partners of Partnership P. P is a partner in Partnership
P1, which owns the stock of Corporation Z, a Country X
corporation seeking a reciprocal exenption under this section.
Assunme that P's distributive share of the dividend i ncone, gain
and liquidation rights with respect to the Z stock held by P1 is
40 percent. Assune that of the remaining partners of P1 only D
Is a qualified shareholder. D's distributive share of Pl's
di vidend incone and gain is 15 percent; D s distributive share of
P1's assets on liquidation is 25 percent. Under the attribution
rul es of paragraph (c)(2)(ii) of this section, A and B, treated
as a single partner, will own 40 percent of the Z stock owned by
P1 (100 percent X 40 percent) and Dw | be treated as owning 15
percent of the Z stock owned by Pl (the |least of D s dividend
I ncome (15 percent), gain (15 percent), and liquidation rights
(25 percent) with respect to the Z stock). Thus, 55 percent of
the Z stock owned by P1 is treated as owned by qualified
shar ehol ders.

(3) Trusts and estates--(i) Beneficiaries. 1In general, an
I ndi vidual shall be treated as having an interest in stock of a
foreign corporation owned by a trust or estate in proportion to
the individual’s actuarial interest in the trust or estate, as
provided in section 318(a)(2)(B)(i), except that an incone
beneficiary’ s actuarial interest in the trust will be determ ned
as if the trust’s only asset were the stock. The interest of a
remai nder beneficiary in stock will be equal to 100 percent m nus
the sum of the percentages of any interest in the stock held by
I ncome beneficiaries. The ownership of an interest in stock
owned by a trust shall not be attributed to any beneficiary whose
I nterest cannot be determ ned under the precedi ng sentence, and
any such interest, to the extent not attributed by reason of this
paragraph (c)(3)(i), shall not be considered owned by a

beneficiary unless all potential beneficiaries with respect to
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the stock are qualified shareholders. |In addition, a
beneficiary s actuarial interest will be treated as zero to the
extent that sonmeone other than the beneficiaries is treated as
owni ng the stock under paragraph (c)(3)(ii) of this section. A
substantially separate and i ndependent share of a trust, within
t he neani ng of section 663(c), shall be treated as a separate
trust for purposes of this paragraph (c)(3)(i), provided that
paynment of inconme, accunul ated incone or corpus of a share of one
beneficiary (or group of beneficiaries) cannot affect the
proportionate share of inconme, accunul ated i ncone or corpus of
anot her beneficiary (or group of beneficiaries).

(i1) Gantor trusts. A person is treated as the owner of

stock of a foreign corporation owned by a trust to the extent
that the stock is included in the portion of the trust that is
treated as owned by the person under sections 671 through 679
(relating to grantors and others treated as substantial owners).

(4) Corporations that issue stock. A shareholder of a

corporation that issues stock shall be treated as owning stock of
a foreign corporation that is owed by such corporation on any
day in a proportion that equals the value of the stock owned by
such sharehol der to the value of all stock of such corporation
If, however, there is an agreenent, express or inplied, that a
shar ehol der of a corporation will not receive distributions from
t he earnings of stock owned by the corporation, the sharehol der
will not be treated as owni ng that stock owned by the

cor porati on.
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(5) Miutual insurance conpanies and simlar entities. Stock

hel d by a nutual insurance conpany, nutual savings bank, or
simlar entity (including an associ ation taxable as a corporation
that does not issue stock interests) shall be considered owned
proportionately by the policy holders, depositors, or other
owners in the sane proportion that such persons share in the
surplus of such entity upon |iquidation or dissolution.

(6) Conputation of beneficial interests in non-governnent

pensi on funds. Stock held by a pension fund shall be considered

owned by the beneficiaries of the fund equally on a pro-rata
basis if--

(i) The pension fund neets the requirenents of paragraph
(b)(5)(iii) of this section

(ii) The trustees, directors or other admnistrators of the
pensi on fund have no know edge, and no reason to know, that a
pro-rata allocation of interests of the fund to all beneficiaries
woul d differ significantly froman actuarial allocation of
interests in the fund (or, if the beneficiaries’ actuarial
interest in the stock held directly or indirectly by the pension
fund differs fromthe beneficiaries’s actuarial interest in the
pension fund, the actuarial interests conputed by reference to
the beneficiaries’ actuarial interest in the stock);

(iii) Either--

(A) Any overfunding of the pension fund woul d be payabl e,
pursuant to the governing instrument or the | aws of the foreign

country in which the pension fund is adm nistered, only to, or
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for the benefit of, one or nore corporations that are organi zed
in the country in which the pension fund is adm ni stered,
I ndi vi dual beneficiaries of the pension fund or their designated
beneficiaries, or social or charitable causes (the reduction of
the obligation of the sponsoring conpany or conpanies to nake
future contributions to the pension fund by reason of overfunding
shall not itself result in such overfundi ng being deened to be
payable to or for the benefit of such conpany or conpanies); or

(B) The foreign country in which the pension fund is
adm ni stered has |aws that are designed to prevent overfundi ng of
a pension fund and the funding of the pension fund is within the
gui del i nes of such | aws; or

(© The pension fund is nmaintained to provide benefits to
enpl oyees in a particular industry, profession, or group of
I ndustries or professions and enpl oyees of at |east 10 conpanies
(ot her than conpanies that are owned or controlled, directly or
indirectly, by the sane interests) contribute to the pension fund
or receive benefits fromthe pension fund; and

(iv) The trustees, directors or other adm nistrators provide
the rel evant docunentation as required in paragraph (d) of this
section.

(d) Substantiation of stock ownership--(1) Ceneral rule. A

foreign corporation that relies on this section to satisfy the
ownership requirenents of 81.883-1(c)(2), nmust establish all the
facts necessary to satisfy the Comm ssioner that nore than 50

percent of the value of its shares is owned, or treated as owned
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appl yi ng paragraph (c) of this section, by qualified

sharehol ders. A foreign corporation cannot neet this requirenent
With respect to any stock that is issued in bearer form A

shar ehol der that holds shares in the foreign corporation either
directly or indirectly in bearer formcannot be a qualified

shar ehol der

(2) Application of general rule--(i) Omership statenents.

Except as provided in paragraph (d)(3) of this section, a person
shall only be treated as a qualified sharehol der of a foreign
corporation if--

(A) For the relevant period, the person conpletes an
ownershi p statenent described in paragraph (d)(4) of this section
or has a valid ownership statenment in effect under paragraph
(d)(2)(ii) of this section

(B) I'n the case of a person owning stock in the foreign
corporation indirectly through one or nore internediaries
(including nere | egal owners or recordhol ders acting as
nom nees), each internediary in the chain of ownership between
t hat person and the foreign corporation seeking qualified foreign
corporation status conpletes an internediary ownershi p statenent
described in paragraph (d)(4)(v) of this section or has a valid
I nternmedi ary ownership statenment in effect under paragraph
(d)(2)(ii) of this section; and

(C) The foreign corporation seeking qualified foreign
corporation status obtains the statenents described in paragraphs

(d)(2)(i)(A and (B) of this section
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(i1) Three-year period of validity. The ownership
statenents required in paragraph (d)(2)(i) of this section shal
remain valid until the earlier of the last day of the third
cal endar year follow ng the year in which the ownership statenent
I's signed, or the day that a change of circunstance occurs that
makes any information on the ownership statenent incorrect. For
exanpl e, an ownershi p statenent signed on Septenber 30, 2000,
remains valid through Decenber 31, 2003, unless circunstances
change that nmake the information of the statenent no | onger
correct.

(3) Special rules--(i) Determning residence of certain

sharehol ders. A foreign corporation seeking qualified foreign
corporation status or an internediary that is a direct or

i ndi rect sharehol der of such foreign corporation may determ ne

t he residence of certain sharehol ders, for purposes of paragraph
(b)(2)(i)(B) of this section, under one of the follow ng special
rules, in lieu of obtaining the ownership statenments required in
paragraph (d)(2)(i) of this section fromsuch sharehol ders.

(ii1) Special rule for registered shareholders owning |ess

than one percent of widely-held corporations. A foreign

corporation with at |east 250 registered individual sharehol ders,
that is not a publicly-traded corporation, as described in
81.883-2, (a widely-held corporation), may not be required to
obtain an ownership statenent from an individual sharehol der
owni ng | ess than one percent of the w dely-held corporation at

all tinmes during the taxable year. |[If such w dely-held foreign
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corporation is the foreign corporation seeking qualified foreign
corporation status, or an internediary that neets the
docunentation requirenments of paragraphs (d)(4)(v)(A) and (B) of
this section, the widely-held foreign corporation nay treat the
address of record in its ownership records as the residence of
any | ess than one percent individual shareholder if--

(A) The individual’s address of record is not a non-
residential address, such as a post office box or in care of a
financial internediary or stock transfer agent; and

(B) The officers and directors of the w dely-held
corporation neither know nor have reason to know that the
I ndi vi dual does not reside at that address.

(iii) Special rule for beneficiaries of pension funds--(A)

Governnent pension fund. An individual who is a beneficiary of a

gover nnent pension fund, as defined in paragraph (b)(5)(ii) of
this section, shall be treated as a resident of the country in
whi ch the pension fund is adm nistered if the pension fund
satisfies the docunentation requirenments of paragraphs
(d)(4)(v) (A and (O (1) of this section

(B) Non-governnent pension fund. An individual who is a

beneficiary of a non-governnent pension fund, as described in
par agraph (b)(5)(iii) of this section, shall be treated as a
resident of the country of the beneficiary's address as it
appears on the records of the fund, provided it is not a
nonresi denti al address, such as a post office box or an address

in care of a financial intermediary, and provided none of the
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trustees, directors or other admnistrators of the pension fund
know, or have reason to know, that the beneficiary is not an

I ndi vi dual resident of such foreign country. The rules of this
paragraph (d)(3)(iii)(B) shall apply only if the non-governnent
pensi on fund satisfies the docunentation requirenments of

par agraphs (d)(4)(v)(A) and (C(2) of this section.

(iv) Special rule for stock owned by publicly-traded

corporations. Any stock in a foreign corporation seeking
qualified foreign corporation status that is owned by a publicly-
traded corporation will be treated as owned by an indivi dual
resident in the country where the publicly-traded corporation is
organized if the foreign corporation receives the statenent
described in paragraph (d)(4)(iii) of this section fromthe
publicly-traded internmediary and copies of any rel evant ownership
statenents from sharehol ders of the publicly traded corporation
relied on to satisfy the exception to the closely-held class of
stock rule of 81.883-2(d)(3)(ii) as required in paragraph
(d)(2)(i) of this section

(v) Special rule for not-for-profit organizations. For

pur poses of neeting the ownership requirenments of paragraph (a)
of this section, a not-for-profit organization may rely on the
addresses of record of its individual beneficiaries and
supporters to determ ne the residence of an individual
beneficiary or supporter, within the neani ng of paragraph
(b)(2)(i)(B) of this section, to the extent required under

paragraph (b)(4) of this section, provided that--
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(A) The addresses of record are not nonresidential addresses
such as a post office box or in care of a financial internediary;

(B) The officers, directors or admnistrators or the
organi zati on do not know or have reason to know that the
I ndi vi dual beneficiaries or supporters do not reside at that
address; and

(© The foreign corporation seeking qualified foreign
corporation status receives the statenment required in paragraph
(d)(4)(iv) of this section fromthe not-for-profit organi zation

(4) Omnership statenents from sharehol ders--(i) Oanership

statenents fromindividuals. An ownership statenent from an

individual is a witten statenent signed by the individual under
penal ties of perjury stating--

(A) The individual’s nane, pernmanent address, and country
where the individual is fully liable to tax as a resident, if
any,

(B) If the individual was not a resident of the country for
the entire taxable year of the foreign corporation seeking
qualified foreign corporation status, state each of the foreign
countries in which the individual resided and the dates of such
resi dence during the taxable year of such foreign corporation

(© If the individual directly owns stock in the corporation
seeking qualified foreign corporation status, the nane of the
corporation, the nunber of shares in each class of stock of the
corporation that are so owned, and the period of time during the

t axabl e year of the foreign corporation during which the
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I ndi vi dual owned the stock

(D) If the individual directly owns an interest in a
corporation, partnership, trust, estate or other internediary
that directly or indirectly owns stock in the corporation seeking
qualified foreign corporation status, the nanme of the
I nternmedi ary, the nunber and cl ass of shares or anount and nature
of the interest of the individual in such internediary, and the
period of tinme during the taxable year of the corporation seeking
qualified foreign corporation status during which the individual
hel d such interest;

(E) To the extent known by the individual, a description of
the chain of ownership through which the individual owns stock in
the corporation seeking qualified foreign corporation status,

I ncluding the nane and address of each internediary standing
between the internmedi ary described in paragraph (d)(4)(i)(D of
this section and the foreign corporation and whether this
interest is owed either directly or indirectly through bearer
shares; and

(F) Any other specified information.

(ii) Omership statenents fromforeign governnments. An

ownership statenent froma governnent that is a qualified
shareholder is a witten statenent--

(A) Signed by either--

(1) An official of the governnental authority, agency or
of fice who has supervisory authority with respect to the

governnment’s ownership interest and who is authorized to sign
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such a statenent on behalf of the authority, agency or office; or

(2) The conpetent authority of the foreign country (as
defined in the inconme tax convention between the United States
and the foreign country);

(B) That provides--

(1) The title of the official signing the statenent;

(2) The nane and address of the governnent authority, agency
or office that has supervisory authority;

(3) The information described in paragraphs (d)(4)(i)(CO
through (F) of this section (substituting "governnment"” for
"individual") with respect to the governnment’s direct or indirect
ownership of stock in the corporation seeking qualified resident
status; and

(C© Any other specified information.

(ii1) Omership statenents from publicly-traded corporate

sharehol ders. An ownership statenent froma publicly-traded

corporation that is a direct or indirect ower of the corporation
seeking qualified foreign corporation status is a witten
statenent, signed under penalties of perjury by a person that
woul d be authorized to sign a tax return on behalf of the
shar ehol der corporation containing the follow ng infornation--
(A) The nane of the country in which the stock is primarily
t r aded;
(B) The nanme of the established securities market or markets
on which that the stock is |isted;

(C A description of each class of stock relied upon to neet
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the requirenents of 81.883-2(d)(1), including the nunber of
shares issued and outstanding as of the close of the taxable
year;

(D) For each class of stock relied upon to neet the
requi renents of 81.883-2(d)(1), if one or nore 5 percent
sharehol ders, as defined in 81.883-2(d)(3)(i), own in the
aggregate 50 percent or nore of the value of the outstanding
shares of that class of stock at any tinme during the taxable
year, state--

(1) The nanme and address of each 5 percent sharehol der and
of each rel ated person whose stock is treated as owned by the 5
percent sharehol der;

(2) For each qualified sharehol der upon whom the corporation
intends to rely to satisfy the exception to the closely-held
class of stock rule of 81.883-2(d)(3)(ii)--

(i) The nanme of each such sharehol der

(Li) The percentage of the total outstanding shares of that
cl ass owned by such sharehol der

(iii) The address of record of such sharehol der;

(iv) The country of residence of such sharehol der,
determ ned under paragraph (b)(2) or (d)(3) of this section; and

(E) The information described in paragraphs (d)(4)(i)(CO
through (F) of this section (substituting "publicly-traded
corporation” for "individual") wth respect to the publicly-
traded corporation’s direct or indirect ownership of stock in the

corporation seeking qualified resident status; and
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(F) Any other specified information.

(iv) Omership statenents fromnot-for-profit organizations.

An ownership statenent froma not-for-profit organi zation (other
than a pension fund as defined in paragraph (b)(5) of this
section) is a witten statenent signed by a person authorized to
sign a tax return on behalf of the organization under penalties
of perjury stating--

(A) The nane, permanent address, and principal |ocation of
the activities of the organization (if different fromits
per manent address);

(B) The information described in paragraphs (d)(4)(i)(CO
through (F) of this section (substituting "not-for-profit
organi zation" for "individual");

(C© A representation that the not-for-profit organization
satisfies the requirenents of paragraph (b)(4) of this section;
and

(D) Any other specified information.

(v) Omership statenents frominternediaries--(A) Ceneral

rule. The foreign corporation seeking qualified foreign
corporation status under the sharehol der stock ownership test
must obtain an internediary ownership statenent from each
intermedi ary standing in the chain of ownership between it and
the qualified shareholders on whomit relies to neet this test.
An internmediary ownership statenent is a witten statenent signed
under penalties of perjury by the internmediary (if the

internmediary is an individual) or a person who would be
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authorized to sign a tax return on behalf of the internediary (if
the internmediary is not an individual) containing the follow ng
I nformation- -

(1) The nane, address, country of residence, and principal
pl ace of business (in the case of a corporation or partnership)
of the internediary and, if the internmediary is a trust or
estate, the nane and pernmanent address of all trustees or
executors (or equival ent under foreign law), or the nane and
per manent address of place of admnistration of the internediary
(if a pension fund);

(2) The information described in paragraphs (d)(4)(i)(CO
through (F) (substituting "internmediary"” for "individual");

(3) If the internediary is a nomnee for a sharehol der or
anot her internediary, the nane and pernmanent address of the
shar ehol der, or the name and princi pal place of business of such
ot her internediary;

(4) If the internediary is not a nom nee for a sharehol der
or another internmediary, the name and country of residence
(wthin the nmeaning of paragraph (b)(2) of this section) and the
proportionate interest in the internediary of each direct
shar ehol der, partner, beneficiary, grantor, or other interest
hol der (or if the direct holder is a nomnee, of its beneficial
shar ehol der, partner, beneficiary, grantor, or other interest
hol der) which the foreign corporation seeking qualified foreign
corporation status intends to rely on to satisfy the requirenents

of paragraph (a) of this section, as well as an ownership
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statenment from such person and the period of tine during the
taxabl e year for which the interest in the internmedi ary was owned
by the sharehol der, partner, beneficiary, grantor or other

I nterest holder. For purposes of this paragraph (d)(4)(v)(A),
the proportionate interest of a person in an internediary is the
percentage interest (by value) held by such person, determ ned
using the principles for attributing ownership in paragraph (c)
of this section;

(5 If the internediary is a widely-held corporation with
regi stered sharehol ders owning | ess than one percent of the stock
of such wi dely-held corporation, the statenment set out in
paragraph (d)(4)(v)(B) of this section, relating to ownership
statenents fromw dely-held internediaries with registered
shar ehol ders owning | ess than one percent of such w dely-held
I ntermedi ari es;

(6) If the internediary is a pension fund, within the
meani ng of paragraph (b)(5) of this section, the statenent set
out in paragraph (d)(4)(v)(C of this section, relating to
ownership statenents from pensi on funds; and

(7) Any other specified information.

(B) Omnerships statenments fromw dely-held internediaries

wWith registered shareholders owning |l ess than one percent of such

widely-held internediary. An ownership statenent from an

internmediary that is a corporation with at |east 250 individual
shar ehol ders, but that is not a publicly-traded corporation

wi thin the neaning of 81.883-2, and that relies on paragraph
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(d)(3)(ii) of this section, relating to the special rule for

regi stered sharehol ders owning | ess than one percent of w dely-
hel d corporations, nmust provide the follow ng information in
addition to the information required in paragraph (d)(4)(v)(A) of
this section--

(1) The aggregate proportionate interest by country of
residence in the wi dely-held corporation of such registered
sharehol ders or other interest hol ders whose address of record is
not a non-residential address, such as a post office box or in
care of a financial internediary or stock transfer agent; and

(2) Arepresentation that the officers and directors of the
wi del y-hel d internedi ary neither know nor have reason to know
that the individual sharehol der does not reside at his or her
address of record in the corporate records; and

(3) Any other specified information.

(C Oawnership statenents from pension funds--(1) Oanership

statenents from governnent pension funds. A governnment pension
fund (as defined in paragraph (b)(5)(ii) of this section) that
relies on paragraph (d)(3)(iii) of this section, relating to the
special rules for pension funds, generally nust provide the
docunentation required in paragraph (d)(4)(v)(A) of this section
and, in addition, the governnent pension fund nust al so provide
the follow ng information--

(L) The name of the country in which the planis
adm ni st er ed;

(iLi) A representation that the fund is established
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exclusively for the benefit of enployees or forner enployees of a
forei gn governnment, or enployees or forner enployees of a foreign
gover nment and non-gover nnental enpl oyees or forner enployees
that perform or perforned governmental or social services;

(Lii) A representation that the funds that conprise the
trust are managed by trustees who are enpl oyees of, or persons
appoi nted by, the foreign governnent;

(iv) A representation that the trust formng part of the
pension plan provides for retirenent, disability, or death
benefits in consideration for prior services rendered;

(v) Arepresentation that the incone of the trust satisfies
the obligations of the foreign governnent to the participants
under the plan, rather than inuring to the benefit of a private
person; and

(vi) Any other specified information.

(2) Omership statenent from non-governnent pension funds.

The trustees, directors, or other adm nistrators of the non-
gover nnent pension fund, as defined in paragraph (b)(5)(iii) of
this section, that rely on paragraph (d)(3)(iii) of this section,
relating to the special rules for pension funds, generally nust
provi de the pension fund' s internediary ownership statenent
described in paragraphs (d)(4)(v)(A) of this section, and, in
addi ti on, the non-governnent pension fund nust also provide the
foll owi ng information--

(i) The nane of the country in which the pension fund is

adm ni stered;
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(Li) A representation that the pension fund is subject to
supervi sion or regul ation by a governnental authority (or other
authority del egated to perform such supervision or regul ation by
a governnental authority) in such country, and, if so, the nane
of the governnental authority (or other authority del egated to
perform such supervision or regul ation);

(Lii) A representation that the pension fund is generally
exenpt fromincome taxation in its country of adm nistration

(iv) The nunber of beneficiaries in the pension plan;

(v) The aggregate percentage interest of beneficiaries by
country of residence based on addresses shown on the books and
records of the fund, provided the addresses are not
nonr esi denti al addresses, such as a post office box or an address
in care of a financial intermediary, and provided none of the
trustees, directors or other adm nistrators of the pension fund
know, or have reason to know, that the beneficiary is not a
resi dent of such foreign country;

(vi); A representation that the pension fund neets the
requi renents of paragraph (b)(5)(iii) of this section;

(vii) A representation that the trustees, directors or other
adm ni strators of the pension fund have no know edge, and no
reason to know, that a pro-rata allocation of interests of the
fund to all beneficiaries would differ significantly from an
actuarial allocation of interests in the fund (or, if the
beneficiaries’ actuarial interest in the stock held directly or

indirectly by the pension fund differs fromthe beneficiaries’s
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actuarial interest in the pension fund, the actuarial interests
conputed by reference to the beneficiaries’ actuarial interest in
t he stock);

(viii) Either--

(A) Any overfunding of the pension fund woul d be payabl e,
pursuant to the governing instrunment or the |aws of the foreign
country in which the pension fund is adm nistered, only to, or
for the benefit of, one or nore corporations that are organi zed
in the country in which the pension fund is adm ni stered,

I ndi vi dual beneficiaries of the pension fund or their designated
beneficiaries, or social or charitable causes (the reduction of
the obligation of the sponsoring conpany or conpanies to nake
future contributions to the pension fund by reason of overfunding
shall not itself result in such overfundi ng being deened to be
payable to or for the benefit of such conpany or conpanies); or

(B) The foreign country in which the pension fund is
adm ni stered has |aws that are designed to prevent overfundi ng of
a pension fund and the funding of the pension fund is within the
gui del i nes of such | aws; or

(© The pension fund is nmaintained to provide benefits to
enpl oyees in a particular industry, profession, or group of
I ndustries or professions and enpl oyees of at |east 10 conpanies
(ot her than conpanies that are owned or controlled, directly or
indirectly, by the sane interests) contribute to the pension fund
or receive benefits fromthe pension fund; and

(ix) Any other specified information.
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(3) Tine for meking determ nations. The determ nations

required to be made under this paragraph (d)(4)(v)(C shall be
made using information shown on the records of the pension fund
for a date during the foreign corporation’s taxable year to which

the determnation is rel evant.

(5) Availability and retention of docunents for inspection.
The docunentati on described in paragraphs (d)(3) and (4) of this
section nust be retained by the corporation seeking qualified
foreign corporation status (the foreign corporation) until the
expiration of the statute of limtations for the taxable year of
the foreign corporation to which the docunentation relates. Such
docunent ati on nust be nmade avail able for inspection by the
Conmi ssioner at such tine and place as the Conm ssioner may
request in witing.

(e) Reporting requirenents. A foreign corporation relying

on the qualified sharehol der test of this section to denonstrate
that it is a qualified foreign corporation for purposes of
81.883-1(c)(2) nust provide the followng information in addition
to the information required in 81.883-1(c)(3) to be included in
Its Form 1120F for each taxable year. The information should be
current as of the end of the corporation's taxable year. The
I nformati on nust include the foll ow ng--

(1) A representation that nore than 50 percent of the val ue
of the outstanding shares of the corporation is owned (or treated

as owned by reason of paragraph (c) of this section) by qualified
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sharehol ders for the category of incone for which the exenption
s clained,

(2) Wth respect to each individual qualified sharehol der
owning 5 percent or nore of the foreign corporation, applying the
attribution rules of paragraph (c) of this section, and relied
upon to neet the 50 percent ownership test of paragraph (a) of
this section, the nane and address, as represented on each such
I ndi vi dual * s ownershi p statenent;

(3) Wth respect to all qualified shareholders relied upon
to satisfy the 50 percent ownership test of paragraph (a) of this
section, the total percentage of the value of the outstanding
shares owned, applying the attribution rules of paragraph (c) of
this section, by all qualified shareholders resident in a
qualified foreign country, by country; and

(4) Any other required docunentation

81.883-5 Effective date.

(a) General rule. Sections 1.883-1 through 1.883-4 apply
to taxable years of the foreign corporation ending 30 days or
nore after the date these regul ations are published as final

regul ations in the Federal Register.

(b) Election for retroactive application. Wen §81.883-1
t hrough 1.883-4 becone generally applicable, taxpayers may rely
on all the provisions of 881.883-1 through 1.883-4 for guidance
and may elect to apply all such substantive provisions for any
open taxable year of the foreign corporation beginning after

Decenber 31, 1986, and ending |l ess than 30 days after the date
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these regul ations are published as final regulations in the
Federal Register. However, such election is not required to be
applied with respect to 81.883-1(c)(3) (relating to the
substantiation and reporting required to be treated as a
qualified foreign corporation) or 881.883-2(f), 1.883-3(d) and
1.883-4(e) (relating to additional information to be included in
the return to denonstrate whether the foreign corporation
satisfies one of three stock ownership tests). Such election

wi |l be applicable for the year of the election and for al

subsequent taxabl e years.
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(c) Transition rule. For taxable years of the foreign

corporation ending 30 days or nore after the date these
regul ati ons are published as final regulations in the Federal
Regi ster, and until such tinme as the Form 1120F and its

i nstructions are revised to conformto 881.883-1 through 1.883-4,
the information required in 81.883-1(c)(3) and 81.883-2(f),
1.883-3(d) or 1.883-4(e), as applicable, nmust be included on a
witten statenent signed under penalties of perjury by a person
authorized to sign the return, attached to the Form 1120F, and

filed with the return.

Deputy Conm ssioner of Internal Revenue.



